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ABSTRACT
The issue of the protection of minorities has been one of the main concerns of 
International Law and the international system, especially in the twentieth century. For 
pragmatic, as well as humanitarian reasons, the International Law has been a protective 
instrument, since minority question has never contained itself entirely within the 
national boundaries. With the establishment of two international governmental 
organizations in this century, the system for the protection of minorities has entered 
into a new era, and its organizational framework gained a considerable significance. 
Together with the fundamental human rights, the concept of “collective rights” have 
also become a subject for the public, governmental and intellectual discussions, 
especially during the second half of the twentieth century.
This study aims to examine the evolution of the system for the protection of 
minorities in International Law, from its beginning in the thirteenth century until 1990. 
However, it basically focuses on the guarantee and protection systems established by 
the League of Nations and the United Nations on the protection of minorities. It also 
examines the written documents and important initiatives of some regional 
organizations, such as Organization on Security and Cooperation in Europe (OSCE, 
originally called Conference on Security and Cooperation in Europe). Moreover, the 
conceptual and definition problems of the issue are given a considerable place in the 
thesis. It argues that, in spite of the positive developments in International Law, the 
system of the protection of minorities should be elaborated, by considering distinct 
characteristics and aspirations of the minorities as a collective entity.
IV
ÖZET
Azınlık haklannın korunması konusu, özellikle yirminci yüzyılda. Uluslararası 
Hukukun ve uluslar sisteminin en önemli ilgi alanlanndan birini oluşturmuştur. Bu 
konuda Uluslararası Hukuk, hem pragmatik hem de insani nedenlerden ötürü koruyucu 
bir araç durumundadır. Çünkü, azınlıklar sorunu hiç bir zaman bir devletin ulusal 
sımrlan içinde kapalı kalmamıştır. Yirminci yüzyılda, iki küresel örgütün kurulmasıyla 
birlikte azınlık haklanmn korunması sistemi yeni bir döneme girmiştir ve dolayısıyla 
konunun kurumsal yapısı da inceleme açısından önem kazanmıştır. Özellikle, yirminci 
yüzyılın ikinci yansından başlayarak, temel insan haklan ile birlikte, “kollektif ’ haklann 
korunması konusu kamusal ve akademik düzeydeki tartışmalann temel konulanndan 
biri olmuştur.
Bu çalışma, onüçüncü yüzyıldan 1990’lara kadar. Uluslararası Hukuktaki 
azınlıklann korunması sisteminin gelişimini incelemektedir. Çalışma, özellikle Milletler 
Cemiyeti ve Birleşmiş Mîlletler’in konuyla ilgili geliştirdiği güvence ve koruma 
sistemlerini ele alacaktır. Bunun yanısıra, Avrupa Güvenlik ve İşbirliği Örgütü gibi bazı 
bölgesel örgütlerin çalışmaları ve Uluslararası Hukukun belli yazılı belgeleri de 
incelenmiştir. Tezde, konuyla ilgili kavramsal ve tammsal sorunlar da önemli bir yer 
tutmaktadır. Tezde, son olarak. Uluslararası Hukuktaki bazı olumlu gelişmelerin 
varlığına karşın, azınlıklann korunmasıyla ve haklan ile ilgili devletler sisteminin daha 
fazla genişletilmesi ve geliştirilmesi gerektiği sonucuna vanimıştır.
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CHAPTER 1: INTRODUCTION
"'Ne need a new sense of political values. This lime rei/iiires a differenl order of 
thinking. ''Ne cannot expect to meet our problems with a few inherited ideas, um riiicised assumptions, a 
foggy vocabulary, and a machine philosophy. Our political thinking needs the ¡itfusiim of contemporary 
insights. ’’ (Walter Lipman, from A Preface to Politics, )
"The new world order died somewhere along the road from Vukovar to .Sarajevo. ” (F. 
Jean, from Populations in Danger)
With the rise of the ethnic, religious and nationalist conflicts al ter the break-up of 
the Eastern Block, the question of protection of minorities has again appeared in the 
agenda of international forums. The process of democratization, the intioduetion of 
market economy, and the popularity of liberal approach in these newly established 
Republics have not brought the idea of the recognition of the inulliculUiralism, and 
tolerance in this issue. After the Cold-War, the world politics have entered a period of 
renewed conflicts. Thus, a global system of the protection of minorities and groups, 
under the fateful light of the Universal Human Rights has irnmedietly to be re­
established.
The protection of religious, ethnic and linguistic groups has been one of the 
important and controversial concerns of the international arena for a long time. This 
thesis examines the historical evolution of the concept of the ‘protection of minorities’ 
and the United Nations .system as the most important and only global oi gani/ation of the 
world’s nations. Since the examination of the League system and its minority guarantee 
procedures had a significant impact on the United Nations system, the era between the 
two World Wars takes an important place in the thesis. 1'he thesis takes the collapse of 
the bipolar system as a turning point in world history and discusses the dc\ elopments on 
the issue until 1990. It is a fact that ever since the bipolar system has ended following the 
dis.solution of the Eastern Block, the position of the minorities has begun t(^  be re­
evaluated in the academic literature. However, the.se assessments remain beyond the 
.scope of this thesis for these discussions follow the period under investigation here. In
addition to this, the issue of minority protection in the Republic of Turkey is also 
excluded, and will not be examined in this thesis, due to the fact that ihc present study 
concentrates heavily on the organizational and judicial aspect of the subject, and does not 
include analysis of any practical case. The new trends that emerged after the 1990 and 
the Turkish case may be the subject of another thesis.
This study examines the role of the international judicial bodies on the problem, 
by taking into account the reasons of their failures. The problem of minorities has been a 
major concern of the international law in the second half of the twentieth century. This 
complex issue and its mechanisms of resolution can be considered as an important part of 
the international law. During the League era, and at the time of United Nations, judicial 
protection of minorities in various ways, took a significant place. Uowevei'. even these 
protections have been criticized by various authors, states and groups, who have found it 
ineffective and insufficient.'
The problem of national minorities arose out of the conflict between the originally 
west European ideal of homogeneous national state, that emerged after the eighteenth 
century, and the reality of ethnic, religious or linguistic heteiogenciiy in the involved 
countries. The idea of the French Revolution and its pioneers as 'one nation, one state,' 
was one of the reasons why states saw some of their citizens as poiential enemies and a 
cau.se of conflict. Even in our time, most states claim that to recognize distinctive rights 
to existing minorities may be a threat to their unity and national soveieigniy. and so some 
may even proceed to take oppressionist and intolerant measures about dicse issues.' For 
pragmatic as well as for humanitarian reasons, international law lias been a protective 
instrument, because the minorities question has never contained itself entirely within 
national boundaries.
In the organizational context, the l.eague and the United Nations have taken some 
protective and affirmative measures on the minority protection. l:s|)ccially. the arising 
minority problems after the two world wars obliged the victorious slates to conclude
minority treaties, prepare conventions and declare the principles ol' universal human 
rights. This organizational framework has been supported by the Judicial measures, too. 
Critical assessment of these organizational procedures will also be staled in the thesis.
Theoretically, the thesis criticizes basic premises of individual liberalism, since it 
has failed to recognize the ‘groups' or 'minorities’ as distinct entities in the international 
law and in international forums. As I will clearly state in the thesis, the concept of the 
individual human rights has a great importance in the history of humankind. Although 
the term of minority rights is an undeniable part of the universal human lights, it is 
something different from it. It has distinct characteristics, since it involves I’ lo u p s of 
individuals, who, as a whole, have different aspirations, needs and beliefs, than the rest of 
the population. Therefore, in the thesis, the critiques of the ‘definition of the term of 
minorities’ will also be stated, and the need for a new, and broader (lefinilion will be 
suggested.
This thesis has a pluralist approach, considering the impoi lance of the 
international law and the role of the international organizations. Instead of the state- 
based system of the realist approach, I will employ a pluralist approach hcie. Hence, in 
the thesis, the necessity of the determination of a group-oriented approach, together with 
individualistic approach of the liberal theory will be emphasized. I'he thesis further 
asserts that the existing international system docs have the necessary tools for the 
improvement of the issue of minority protection, and a systematic change is not required. 
However, the mechanisms and the implementation of the system should be expanded to 
achive the full protection of the group rights.
The evolution of minority rights will be considered in three maj(ti· stages in the 
thesis. The first two stages will be examined under the second ('hapier. which is on the 
protection of minorities before the United Nations era. The first pai l ol ihis ('luipier deals 
with the early period of unsystematic protection of particulaiiy relii'ious gianips. In Ihis 
part, 1 examine the first and important minority treaties (such as the Treaty of Vienna of
1607, the Treaty of Oliva of 1660 and the Treaty of Berlin of 1878) concluded prior to the 
twentieth century, and the approaches of the states to the issue, in ilie absence of a global 
organization and of any document on (universal) human rights. In the second pait, 1 will 
elaborate the League’s minority regime, minority treaties signed al the end ol‘ Ihe war, and 
the League’s guarantee system, as well as the role of the Permanent Court of .lustice.
In the Third Chapter, I will make an evaluation of the post-Wai· arrangements, 
their natures, and their importance on the minority issue. Since the post-War atmosphere 
reflected the approaches to this issue of the founders of the United Nations Organization, 
and of the writers of the Charter, I will pay special attention to this topic.
In the Fourth Chapter, I will try to elaborate on the United Nations System, its 
basic texts on the issue of minorities and the role of the Sub-Commission on Prevention 
of Discrimination and Protection of Minorities, and the containment of Article 27 of the 
Covenant on Civil and Political Rights. In the latter part, 1 will use the comments of 
some authors who are experts on the international law and on the ininoiities, such as 
Thornberry, Ramağa, AIpkaya and Lerner.
Finally, in the last Chapter, I will try to point out the new ami other developments 
in international law, and in the UN itself, such as the evolution of the right of the self- 
determination, the rights of indigenous peoples and the Helsinki Fintil Act. 'fhese three 
subjects are, 1 think, are closely related to the protection of minorities. The Helsinki Act 
indicates that an European initiative which was also signed by non-Lutopean stales might 
have wide and applicable reflections on the states, if the necessary and elTective 
arrangements are to be done.
In the conclusion, I try to elaborate the League and UN system together, 'fheir 
differences will be stated, by making a short comparison. The fallacii's of the United 
Nations system will be written down, once more, as a summai\. riie important 
developments, realized in 1990’s, in Europe and in the UN itsi.'lf. that I will not
emphasize in previous chapters will be shortly examined. And ihc diesis will be ended 
with some policy recommendations.
In the thesis, I will use some significant books and comments of important authors 
as my main reference sources. The most useful one is the Patrick Thoi nbeny who is an 
expert on the international law and on the protection of minorities in the law. I will make 
considerable references to his book, namely ‘International Law and the Rights of 
Minorities’. Secondly, especially in examining the historical evolution of the issue, 1 will 
state the ideas and statements of another important commentator on the issue. Inis 
Claude, from his book ‘National Minorities.’ Together with these authors, 1 will use 
another commentators’ ideas and books or articles, by making referenees at the end.
CHAPTER 2
HISTORICAL BACKGROUND:
2.1. PERIOD BEFORE THE WORLD WAR 1;
The first examples of the steps taken for the protection of certain 
groups, which were substantively religious minorities, were the treaties 
concluded for the benefit of those groups. Although every treaty did not 
have the same features, and though similar circumstances did not produce 
identical results, there are common characteristics in the occasions 
resulting in a treaty.
Beginning as early as the thirteenth century,' and becoming 
increasingly important with the disintegration of Catholic Christendom in 
the sixteenth century, international efforts to protect religious minorities 
against discrimination of a host state took a highly unsystematic form of 
intervention by states on behalf of their fellow-religionists in other 
countries. Another common characteristic in that period is that a treaty 
that was signed for the rights and protection of a certain group was 
usually concluded for the rights and responsibilities of a group on a 
ceded territory. These groups consisted of peoples and aliens in a region 
which had been ceded by a protecting Power, and which had different 
religious, linguistic and cultural features than the ruling Power.
First well-known inter-Christian treaties are Treaty of Vienna of 
1607 and Treaty of Oliva of 1660.  ^The Treaty of Vienna was signed by 
the King of Hungary and the Prince of Transylvania. It granted to the 
Protestant minority in Transylvania the free exercise of their religion. 
The Treaty of Oliva which was resulted between Sweden and Poland 
guaranteed the inhabitants of the ceded territories, namely Pomerania and
Livonia, the enjoyment of their existing religious rights by Sweden.^ The 
Peace of Westphalia, 1648, provided guarantees for minorities among 
France, the Holy Roman Empire and respective allies, though the 
protection was not completely achieved. Parties agreed to respect the 
rights of certain (not all) religious minorities within their jurisdiction.
These arrangements can be seen as the recognition of power of 
certain political groups rather than of religious rights per se. These rights 
were far from being ‘group rights.’ They can be examined as the 
guarantee of religious rights, but not of the cultural, linguistic or political 
rights.
It can be said that, in time, the protection of minorities became, 
at least in theory, an act of European public policy, rather than an 
arbitrary act of interested states. At the Congress of Berlin in 1878, 
Great Powers declared that "prospective members of the European family 
of states should affirm the principle of religious liberty as one indication 
of their general acceptance of the principles which are the basis of social 
organizations in all states of Europe."'*
The principle of protection of mainly religious groups on a 
ceded territory by the host-state was applied in the nineteenth century, 
especially in connection with the rise of new states and changing 
boundaries in the Balkans. The case in the Balkans is a good example of 
how religious label continued to serve as an accepted identification of 
nationality, although religious divisions does not have to be identical 
with national divisions. During the nineteenth century, international 
arrangements, as were developed in Europe, were substantively 
concerned with religious liberties, but were increasingly recognized as 
being relevant to the solution of the national question. As the spirit of
nationalism took hold, especially after the American and French 
Revolutions, the guaranteed rights continued to be primarily religious 
ones, but the protected groups tended the assume the character of national 
minorities, and religious question began to turn itself into the national 
question.
However, the concluded treaties especially between the Ottoman 
Empire and the Balkan states extended beyond the religious aspect of the 
national minorities. For instance, the Convention of Constantinople 
signed between Austria-Hungary and the Ottoman Empire in 1879, 
respecting the territory occupied by the former, the Provinces of Bosnia- 
Herzegovina. Similarly, the Convention of 1881, signed for the 
Settlement of the Frontier between Greece and the Ottoman Empire, 
recognized the existence of customs, property and the educational 
institutions in the interested regions.^ At this point, it must be also noted 
that, the treaties concluded with the Ottoman Empire had not a bilateral 
nature. Rather they were imposed by the Great Powers, such as Russia, 
the Great Britain, and France. In addition to that, some of these treaties 
provided the right of intervention to those states. For instance, the Treaty 
of Koutchouk-Kainardji, 1774, gave an opportunity to Russia to 
intervene the affairs of the Orthodox population, in the Empire; and the 
Treaty of Paris, 1856, provided a ground for the interference of Russia, 
the Great Britain, Austria, France, Prussia, and Sardinia, either 
collectively or separately, in case the Sultan violated a provision in the 
treaty.* On the other hand, the Great Powers seemed to hesitate to 
conclude such treaties concerning their own minorities, such as the 
minority in the Northern Ireland of the Great Britain.
A commentator, Laponce, asserts that "there is a difference 
between inter-Christian instruments and the Christian and Turkish 
treaties in that the former tended to confine protection to ceded territories 
and the latter were more wide-ranging, applying thoughout the Ottoman 
Empire."’
The writer further states that the reason of this might be the 
difference emerging from the Ottoman millet system, which already 
granted religious freedom to minorities in the Empire. Each community 
in the Empire enjoyed wide-ranging autonomy in civil and religious 
matters. The fact that the West European Powers meddled with or rather 
intervened the Ottoman Empire even though the system the latter had 
adopted ages ago was much more tolerant in religious and civil affairs 
than that of any of the former states imposing their own regulations can 
be due to the difference in government between the two parties. As 
Thomberry notes, the Ottoman system "was nonetheless a beneficial 
autochtonous system, not imposed by treaty,"** rather than being a 
parliamentary, democratic one. A second reason leading these states to 
impose their own decrees on the Ottomans seems to be that of preparing 
the ground for total dissolution of an already weakening state, under the 
guise of protecting their co-religionists. *
To summarize, in the nineteenth century, the minority question 
moved eastwards. Central and Eastern Europe, and multilateral instru­
ments were used in concluding treaties. However, in this era, there was 
neither an internationally applied regime, nor any global organization 
dealing with such issues. There was a movement of broadening the 
guarantees beyond freedom of worship to civil and political rights. The 
texts occasionally recognized privileges to certain existing groups, but
tried not to create new ones. Nor did they intend to establish a general 
rule applicable to all such groups which were already respected as 
minorities or had the necessary qualities to be one. Leaving aside their 
political aspect, as seen in the Ottoman case, the tone of the treaties of 
that era, as instruments of this trend, is one of understanding and 
tolerance, rather than encouragement. Hence, the possibility of outside 
intervention was quite limited.
Despite all this, however, the existence of so many treaties for 
the protection of groups, makes it possible to observe a persistent and 
progressive tradition of minority protection in international law. 
Although some writers criticize the pre-war regime in a very harsh way,'° 
considering its inadequate, vague, and ineffective nature, lack of 
sanctions and of global instruments, the twentieth century has accepted 
the continuance of the tradition of protecting particular communities, 
while elaborating a truly ‘universal’ scheme.
2.2. THE ESTABLISHMENT OF LEAGUE’S 
MINORITY REGIME;
The national question remained as an unsolved question in 
international arena during the First World War. This was an era of spread 
and intensification of national movements and national consciousness. In 
1914, "the whole area of Europe with its mixed population, was 
occupied, to the exclusion of almost any other subject, with an 
unremitting and unrelenting national strife."" In 1914, approximately 
half of the population in Europe were minorities. In the course of the 
War, the idea of treating the national minorities as an international
10
problem of the greatest importance and dealing with this question after 
the War with systematic and effective instruments gained many 
proponents under the guidance of the United States President Woodrow 
Wilson. Wilson, who is the pioneer of the concept of ‘self- 
determination,’ was active in pressing for international protection of 
‘racial and national minorities’ and was conscious of the international 
repercussions which might arise from their ill-treatment. Victorious 
Powers of the War were now well-aware of the fact that the threat to 
religious minorities came not from the Ottomans, whose millet system 
had always provided an acceptable minimum measure of protection for 
Christian communities. They noticed that the threat came from "the 
ebullient new states, which distrusted any and all minorities within their 
domains."'^
The treaties that ended the First World War and prepared the 
grounds for the League, were signed under the influence of Wilson's 
fourteen points. Wilson's Clauses were rules against any kind of 
discrimination and have required the relevant states to act in a positive 
manner towards their ‘racial or national minorities.’ They included also 
collective rights such as right of self-determination and autonomy, or 
right of free exercise of their beliefs and religious practices. This 
approach, that is to accept collective rights provoked general resistance 
of states. Even under the modern conditions of universal human rights, 
attempts to describe collective rights were rejected by many states as a 
general principle.
The Peace Treaties can be examined in three categories, 
although each had included similar substantive protections for the 
minorities. The first group is the treaties imposed upon the defeated
11
states, namely Austria, Hungary, the Ottoman Empire and Bulgaria. The 
second group is the treaties that were binding upon the states which were 
created out of the dissolution of the Ottoman Empire or the states whose 
boundaries were altered to respond to what President Wilson called 
"self-determination": these states were Czechoslovakia, Greece, Poland, 
Romania and Yugoslavia. The final group is the treaties that included 
special provisions relating to minorities and regimes established in 
Aland, Danzig, the Memel territory and Upper-Silesia. The first two 
groups of territories included the rights that I will examine later. Third 
group was that of the regions that gained a certain degree of autonomy 
and political rights and will not be included in this study.
Formally, the League tried to establish a system for the 
international protection of national minorities which consisted of a 
collection of instruments and mechanisms (such as the advisory opinion 
of the Court, the binding character of the treaties signed at the end of the 
war and the League's Covenant), whereby particular states accepted 
provisions relating to the treatment of minority groups and the 
recognition of the League of Nations' guarantee. The League's Covenant 
did not include any article generally guaranteeing the rights of minorities 
in all member states of the League. Instead, the League system relied on 
specific instruments in dealing with specific situations. Although there 
was no general system, the League's minority regime was the most 
extensive, developed by the international community.
League's instruments were in various forms. Defeated states, 
Austria, Hungary, the Ottoman Empire and Bulgaria, were bound by the 
minority provisions adopted in various peace treaties (the Peace Treaties 
with Austria and Bulgaria were in 1919; and with the Ottoman Empire
12
and Hungary were in 1920). Poland, Czechoslavakia, Romania and 
Greece as new or enlarged states concluded special minority treaties with 
the Principle Allied and Associated Powers (with Greece in 1923, and 
with the others in 1919). Albania, Lithunia, Latvia, Estonia and Iraq 
made declarations analogous to the previous minority treaties, when they 
applied for the membership to the League in 1923. Finland and Germany 
made declarations and treaties to a limited extend, and they recognized 
special minority regimes (in 1921, with Finland; in 1922, with Germany 
and Poland).
The main virtue of the League system, as it can be understood 
from those treaties, was the acknowledgment of a fact and its 
implications: that is, the existence of minorities, and that they had their 
own needs, beliefs and aspirations. According to this understanding, not 
only the members of minorities were the subject of specific rights and 
duties, but the minority, as an distinct entity was the bearer of some 
rights.
The League system, however, was not based on establishment of 
a general jurisprudence applicable wherever racial, linguistic or religious 
minorities existed, but on facilitating the solution of minority problems in 
those countries where there were special circumstances and special 
minorities imposing problems that would create particular difficulties 
after the war.
This made the scope of the League limited. League system 
reflected a general policy of excluding all Great Powers and Western 
States (such as the German minorities in several states, or the minorities 
in Italy that remained outside of the scope) from the system, and 
providing an international supervision to Eastern and Central European
13
States, which had important minority problems and were too weak to 
offer effective resistance to the Great Powers.
The scope of the rights recognized for the minorities changed 
several times in application and in Covenant. President Wilson's second 
draft of the League of Nations Covenant contained the following article:
"The League of Nations shall require all new states to bind 
themselves as a condition precedent to their recognition as 
independent or autonomous states, to accord to all racial or 
national minorities within their several jurisdictions exactly the 
same treatment and security both in law and in fact, that is 
accorded to the racial and national majority of their people.""'
Although, in the third and fourth drafts the article remained 
substantially unchanged, it did not appear in the Covenant.
The provision about the religious rights written in the third draft, 
has become a standard article in modem law. The article recognizes the 
free exercise of religion, and prohibits the discriminatory laws which 
prevents the free practice of any creed, religion and belief which is 
consistent with the public order.’’ This article decreases burdens placed 
on the states, comparing the responsibilities written in the minorities 
article. It contains an individual right and non-discrimination principle, 
but not include a group right. In addition to that, what this religious 
article did in effect was it enabled the Great Powers to intervene in the 
affairs of other countries, and furthermore, it rationalized the 
interventionist policies in the previous century."^ These policies have 
been practiced over the religious minorities in the Ottoman Empire and in 
other weaker states by the Great Powers. Despite the promise of a new 
order of equality of all states, the hierarchical elements of Concert of 
Europe system had not lost its spirit. The Great Powers continued to use
14
their strength over the weaker states’ when adopting provisions. An evidence to this is 
the inability of the delegate of Japan to insert provisions in the Covenant intended to 
recognize “equality of all nations and peoples.”’’
The League system can be seen as an important step in the protection of 
minorities, although there was no general and effective system. At least, it provided the 
minorities the feeling that international community guaranteed them justice and 
protection against oppression. Moreover, the acceptance of minority provisions was in no 
case purely voluntary and given freely. “ Some of the instruments were virtual 
imposition, the others were in the nature of bargains, with recognition of a state’s 
independence, guaranteed extension of territory, or admission to the League 
compensating for the acceptance of obligations which were regarded as onerous by most
18of the state’s concerned.”
In practice, and in wording of the instruments, the Polish Minority Treaty of June 
1919, served as a model for others. The Polish Treaty regulated the concept of legal 
nationality or citizenship. Poland recognized as “nationals” the German, Austrian, etc., 
nationalities who were resident in what was now Polish territo ry .T h is gave the 
opportunity of opting for any other nationality for many individuals. After the Polish 
Treaty, the states were obliged to grant to all inhabitants full and complete protection of 
life and liberty, as well as recognizing the free exercise of any creed, religion, or beliefs. 
This provision had an important impact on the international system, because historically a 
host-State could deny a legal nationality for tactical reasons and resist to apply those kind 
of religious rights to its citizens. In addition to these developments, the treaties that are
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mentioned above also recognized equality before the law and enjoyment of civil and 
political rights to all citizens of the State.
Here, it would be useful to make a distinction between the treatments towards 
linguistic, religious and racial minorities. There are two categories of rights. First one is 
the rights of individuals, that are closely attached to the citizenship which directly come 
from being the citizens of that State. Second one is the rights of individual members of a 
distinct minority group and the rights arising out of such membership, and aiming the 
preservation of group life.
In the first category, the host-State recognized the ‘negative equality’ of 
nondiscrimination. The state committed itself to guarantee the rights of minorities, such 
as the full protection of life and liberty, freedom of religion, and equality with national 
majorities in civil and political life.
The second category of rights included the regime of ‘positive discrimination’ or 
‘positive equality,’ which allowed the minorities in question to preserve and develop their 
national culture and consciousness. These rights were the free use of minority language, 
and the recognition of equal right to establish, manage and control their religious and 
social institutions, school, and other educational establishments. These rights can be 
considered as the raison d ’etre of the system. Western statesmen seem convinced that 
whatever rights one had, minorities would be served best in a liberal regime. These rights 
would make minorities loyal to the State and prevent them from claiming self- 
determination. In some cases, those rights also provided compensations for inability to 
achieve full autonomy. The purpose of the system as characterized by the Permanent 
Court of Justice, in its advisory opinion of Minority Schools in Albenia :
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“ The idea underlying the treaties for the protection of minorities is to secure for 
certain elements incorporated in a State, the population which differs from them 
in race, language or religion, the possibility of living peacefully alongside that 
population and co-operating amicably with it, while at the same time preserving 
the characteristics which distinguish them from the majority, and satisfying the 
ensuing special needs.
In order to attain this objective, two things were regarded as particularly 
necessary.
The first is to ensure that nationals belonging to racial, religious, or linguistic 
minorities shall be placed in every respect on a footing of perfect equality with the 
other nationals of the State.
The second, is to ensure for the minority element suitable means for the 
preservation of their racial peculiarities, their traditions and their national 
characteristics.”
The provisions in the treaties reflected the view of Wilson and his fellow- 
architects of the League, which was to use a legal room between the principle of 
individualism on one hand and that of state sovereignty on the other. Drafters of the 
Treaties tried to avoid presenting minorities as the main beneficiaries of the new system, 
and avoided the threat of creating ‘a state within a state.’ Instead, they treated the issue 
of minorities as the richness of the state, which would not create any danger, and 
accordingly, they refrained from providing broader political and economic autonomy to 
the minorities.
Here, it is necessary to examine the League’s guarantee system on the protection 
of minorities. The League had two types of guarantees, external and internal. Internally, 
the signatory State was obliged to act in conformity with the related Treaty provisions, 
and to take necessary measures in its laws and internal regulations in order to make the 
treaty provisions realized. Externally, the guarantee was more limited, the Treaty 
provisions were accepted as the obligations of international concern.
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Guarantee Clause was laid down in the Polish Treaty, Article 12, which was 
followed as a guide for the related issues. The term of guarantee implied the following:
“ (a) The provisions were inviolable, they could not be modified without the 
approval of a majority of the League Council, and the League had a responsibility of 
their enforcement, (b) The League Council and the Permanent Court were two main 
pillars, political and judicial, of the guarantee, (c) The Council was to take action in the 
event of any infraction of minorities obligations, (d) Council members had a right and 
duty to call attention to actual and threatened infractions, (e) The right of Council 
members did not preclude minorities or states not represented in the Council from calling 
the League’s attention to infractions, but such acts had to remain in the nature of a 
petition because they could not have the legal effect of putting the matter before the
Council ,21
The League guarantee was collective, the task of enforcing obligations of the 
minority states was assigned to the League’s Council, not to the individual states or to the 
Great Powers. This attempt is the first global organizational framework in the issue of 
minority protection. It was intended that “actions taken in defense of the rights of 
minorities should not be taken with a reference to the special interests of any individual 
power.”^^  This was a move towards a new approach that was not to repeat the fallacies of 
the nineteenth century system, in which the protection was ineffective and uncertain, and 
where minorities were liable to arbitrary and politically motivated actions of the Great 
Powers.
The League’s guarantee system began with the examination of the petition by the 
League Secretariat. If accepted, it passed on to a committee of the Council, which 
together with the Secretariat, would conduct an investigation and response to the related 
State. If this proved unsatisfactory, the matter was placed on the Council agenda by 
formal recommendation. However, the petition procedure that was also needed for the.
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concurring vote of the accused state, did not function so widely and effectively in some 
cases, since the host-State and its minority occasionally did not desire to be in the same 
forum, and since the states were reluctant to make the League deal with their internal 
issues. Minorities criticized the system, because of this bias.^  ^They claimed that in the 
Committee, and in the Secretariat, the representatives did not see minorities as equal 
partners of the accused state. Minorities also pointed to the poor punishment record of 
the League, which supported the claim that the system could provide them with neither a 
prompt nor an affective hearing. '^* They complained that the system had given them false 
hopes, and pointed out that the cultural groups they belonged to had no rights, since the 
protection was offered only to linguistic, religious and racial minorities. The states which 
were subjected to the minority protection obligations criticized the system also, arguing 
that the system encouraged the minorities to dissent, that it hindered the assimilation, and 
that the system encouraged abuses of the system by hostile neighbors.^^
The role of the Permanent Court of Justice may also be noted. The Court might 
hear and determine the disputes referred to it by the Assembly or Council. Thus, the 
political competence of the League was supplemented by the Jurisdictional and non­
binding advisory competence of the Court. During the years of 1931-1932, the League 
received 305 petitions, 153 of which were refused.^*’ The system coped with everyday 
friction, but failed to solve deeper problems. The League, anyway, helped to minimize the 
international friction, by providing regularized and multilateral method of dealing with 
minority problems and discouraging the arbitrary, unilateral interventions of kin-States. 
However, the system had important deficiencies. The League system of minority Treaties 
was limited in scope, in practice and intention. These treaties were imposed on the
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defeated states which were obliged to participate as a result of their defeat or as a 
condition for receiving additional territory or recognition of independence. Moreover, 
they did not fully recognize the concept of the ‘collective existence.’ Another defect was 
the complete absence of provisions concerning the duties of the minorities, compatible 
with their rights. This created a hostile situation between the members of minorities and 
the host-states, considering the demands of states for full loyalty.
Although the League system of minority protection was not officially dissolved 
until 1939, its authority was severely damaged in 1934, when Poland announced that it 
would no longer deem itself bound with the provisions of its minority treaty.
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CHAPTER 3
ARRANGEMENTS AFTER THE WORLD WAR II:
After the World War H, the international arena started with a new perspective 
in the matter of the re-establishing peace. Formally, the system established by the 
League ceased to exit in 1946, “either because of its abolishment or by the operation 
of the clausula rebus sic stantibus, a substantial change of circumstances which 
makes inapplicable the former set of rules.”' The task of post-war arrangements 
emerged with two basic concepts: the formulation of a substantive political 
settlement, by considering the interests and the claims of the states, and the formation 
of a global international organization which could determine the basic institutional 
and procedures patterns of international relations. “Unlike the post-World War I 
arrangements which had tried to deal with both those matters simultaneously, the 
founders of the United Nations gave the priority to the organizational task.”“
On the issue of minority protection, the new era put an end to the structure 
established by the League of Nations. The League system which had been based on 
minority treaties signed at the end of the war was quite simplistic. It had not created a 
universally applicable system on the issue of minorities. States could act as they 
pleased in their relations with their population, if they were not inhibited by a relevant 
treaty. It had had a limited scope in its intentions and its practice. The Assembly of 
the league merely expressed the hope that “states which were not bound by the treaties 
or declarations would observe in the treatment of their own minorities at least as high 
standard as was required by the treaties and the regular action of Council.”  ^ Proposals
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to extend the system by a General International Convention on minorities were 
rejected several times.
As a natural result of this, states, after the World War II, emerged with a 
dissatisfaction caused by the downfall of the League’s system and its inability to 
create an applicable mechanism. In addition to that, threatened groups such as Jews 
of Germany were outside the scope of League’s protection. This led the victorious 
powers to initiate various population transfer treaties, as the first attempts were related 
to the problem of national minorities. The only exceptional cases which continued to 
apply the arrangements and treaties prepared during the League system were those 
concerning the Aland Islands and the minorities in Turkey and Greece.'*
In order to give the final form to the project for a general institutional system 
which had been developed by the leading members of the coalition at their Dumbarton 
Oaks meeting in 1944, the United Nations Conference on International Organization 
was convened at San Francisco on 25 April, 1945. This conference was the first 
major opportunity for accumulation of evidence as to how seriously the problem of 
national minorities would be regarded in post-war international councils and what 
approaches to the problem might be developed by the states responsible for shaping 
the new world structure.
The most striking positive aspect of this conference’s work was its intention 
on the general problem of human rights. The promotion of human rights and the 
competence of United Nations on the issue were the principles which were accepted 
by the victorious powers. In result, the Charter produced at San Francisco indicated 
an international interest in the problem of ensuring human rights for all individuals on 
a non-discriminatory basis.
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“Without establishing a clear and comprehensive legal basis for an 
international system for the protection of human rights, the Charter declared 
the purpose of the United Nations to promote respect for such rights, provided 
for the erection of machinery for the realization of this objective and 
established potential basis for the argument that governmental trampling on 
human rights constitutes a violation of international law with which an organ 
of the international community is competent to deal.”^
On the other hand, at the San Francisco Conference, the decisive interest on
human rights did not provoke proposals for the protection of minorities. Whereas the
League supported its finding text with a series of minorities treaties and arrangements,
this did not occur in the case of United Nations. This issue had hardly been injected
into the debates at San Francisco. Public discussion of the Dumbarton Oaks
Proposals had produced occasional demands such that the new world organization
should be entrusted with the function of safeguarding the right of minorities to
preserve their group identities.*  ^ References to minorities at San Francisco were few
and scattered, and included a remark by the representative of France that international
intervention to stop abuse of minorities might sometimes be necessary to maintain the
peace. In a later discussion, the representative of Belgium said of the Economic and
Social Council that “minority question fall properly within its province, but under
another name and, though on a wider territorial basis, without the special guarantees
which in this connection would result from the system of the League of Nations.”’
According to Claude, a commentator on the issue,
“the United Nations Charter was formulated without consideration of the 
questions of principle which are presented by the existence of national 
minorities in a world dominated by the concept of national state as the basic 
unit of political organization. It was drafted without recognition of the 
minority problem as a significant item on the agenda of international 
relations.”*
The author continues his claims by saying that at the conference and in the 
Charter the minority issue was examined under a general heading of human rights, and
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minority problem was treated as a segment of more comprehensive problem of human 
rights. However, he adds that “this approach may not be a consciously adopted one as 
there was neither an evidence that could prove the contrary, nor a stated definite 
method of dealing with postwar minority problems.”  ^ In addition to these comments, 
Claude claims that the intention of the participated states to postpone the issue may be 
the only reason of the silence on this issue at San Francisco, since they did not have a 
clear and applicable remedy in their minds.
However, another author, Thornberry, criticizes what Claude said about the 
issue. This author states that “Charter does have a view on minorities to be read by 
necessary implication, that the issue is now part of human rights.”'® Thornberry 
asserts that minority rights were not spelled out at San Francisco, but neither were any 
other human rights. Instead, the principle of non-discrimination was used as a general 
formula to guide new developments.
The San Francisco Conference, anyway, did not foreclose the possibility that 
the minority problem might be subjected to systematic international treatment. Even 
though the role of the new world organization in the field of individual human rights 
remained uncertain and though the Charter did not include any clauses concerning 
issues such as problems related to group consciousness and urge for cultural survival, 
this does not necessarily mean that founders of the Charter had an intolerable 
approach to these issues. On the contrary, the Charter pointed a way to an 
international bill of rights, which might form the basis for the recognition of the 
collective rights and serve in the future as the guarantor of the new human right 
system.
The second phase of the progress of shaping a new world order was initiated at 
the Tripartite Conference of Berlin, commonly known as the Postdam Conference,
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which convened between 17 July to 2 August in 1945. The leading states attempting 
to demolish the Old System and to construct a new one were the victorious states of 
the war -the United States, the United Kingdom, and the Soviet Union.
Those states reached two agreements in 1945, which had been an important 
bearing on the problem of national minorities. The first agreement was related to the 
Soviet-German and Soviet-Polish boundaries. “The great powers in these agreements 
committed themselves, clearly if not conclusively, to politically motivated frontier 
revisions which were in violation of the ideal of minimizing the incidence of national 
minorities and consolidating ethnic groups in their own national states.”"
The second agreement of the Big Three which was related to the minority 
problem appeared in the Section XII of the Postdam Protocol:
“The three governments... recognize that the transfer to Germany of German 
populations or elements thereof, remaining in Poland, Czechoslovakia and Hungary, 
will have to be undertaken. They agree that any transfers that take place should be 
effected in an orderly and humane manner.”'^
Section XII of the Postdam Protocol did not constitute an unlimited pressure 
on the transfer of national minorities. It simply recognized the necessity of certain 
specified transfers and gave the qualified approval of the powers occupying and 
administrating Germany.
According to Claude, “the importance of the Postdam Protocol for the problem 
of national minorities lay not in its restricted nature of its endorsement of the transfer 
principle, but in the fact that it became the first formal public intention that the 
dominated states accepted it as a respectable and useful device for the solution of 
minority problem.” '
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The expulsion of German minorities was not limited to those states whose 
transfer programs had been specifically stated at Postdam. “German minorities in 
Romania and Yugoslavia was transferred to Germany also.”''* As a result of these 
movements, the states of Europe substantially eliminated their German minorities by 
sending them to Germany, and about 9 million German refugees entered into 
Germany.
Another population transfer treaty was signed between Hungary and 
Czechoslovakia on February 1946. Although Hungary insisted to make the Great 
Powers deal with the problem about Hungarian minority in Czechoslovakia, the 
United States and the United Kingdom strongly rejected it, by claiming that the 
problem should be settled bilaterally by the interested parties. “Similar population 
transfers treaties were signed between Hungary and Yugoslavia (September 1946), 
between Poland and the Soviet Union (July 1945) and Czechoslovakia and Soviet 
Union (July 1946).”'·^
These attempts of the transfer of minority populations in Postdam emerged as 
the basic element in the solution of the problem of national minorities. The initiative 
in the movement to eliminate national minorities in this drastic manner came from the 
small states of Eastern and central Europe. It began as a drive to punish disloyal 
minorities and make the states secure against the threat of future strains and it became 
a campaign to achieve the ideal of national homogeneity. These attempts were also a 
denial of a basic right (that will be stated in the Convenant of Civil and Political 
Rights, later), that is the right to existence.
This movement was fully supported by the Soviet Union, while the United 
States and the United Kingdom insisted that transfers should be undertaken only by 
mutual agreement of the expelling and receiving states, concerning their promise to
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make these transfers in a humane and orderly manner. The only dissenter among the 
states concerned with the transfer policy was Hungary which rejected to receive its 
nationals as refugees from Czechoslovakia. The approach of Hungarian Government 
to the solution of minority problem was to insist on the renewal of the system of 
international protection of national minorities.
The policy followed in Postdam Conference concerning the population 
transfers was criticized by various commentators. Some authors criticized it claiming 
that to transfer compulsorily is against the basic human rights and international law.'^ 
In addition, they suggested, these transfers created many problems in Germany, 
resulted by the influx of millions of people at once.
However, this decision in Postdam was exceptional and did not stand as an 
example for the future. The commentators did not accept it as a principle concerning 
the minorities. In a broader sense, it was a decision taken pragmatically under the 
post-war climate, by the Big Three.
According to Claude, in Postdam, the trend was the reputation of the 
internalization of the minority problem. In his own words, “European states 
proceeded on the assumption that it was a vital part of their national business to 
dispose of minority problems in a manner calculated to satisfy their security needs and 
ideological aspirations.”'** Claude asserts that Great Powers made a deliberate effort to 
push the problem of national minorities back into the realm of domestic policy and 
bilateral negotiations. Even in the issue of population transfer, they did not play an 
active and supervisory role in the process. Claude further claims that “the system that 
had been established after the World War I by the League that was the 
internationalization of the minority problem was reversed by the Great Powers in 
P o s td am .T h o rn b e rry  shares these ideas, too. He states “that the reason of
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rejecting old League system was perhaps mostly symbolic: its lack of generalization, 
its misuse by powerful states, its failed political purpose, and its humanitarian 
concern.” ®^ Thornberry criticizes the new system established, for it completely 
rejected the old one and tried to create a new customary law. However, he further 
asserts that the United Nations system was organized by extending the concept of 
human rights that is included in the minority rights. He claims that these two are not 
identical, because
“protection of minorities is a broader issue -it aimed at securing wider rights 
than equality and non-discrimination such as the right to enjoy special 
privileges (for example, the right to use the minority languages in courts, to 
maintain special institutions, such as schools, etc...), in order to retrain 
minority’s individual characteristics.”^’
Another commentator, in a similar manner, says that the opinion in preparing 
the Charter was that “individual human rights and the principle of non-discrimination 
were the appropriate means of protecting everyone, members of minorities
included. ,22
After the Postdam Conference, the minority issue re-emerged in Paris Peace 
Conference on 29 July 1946. Twenty-one members of the United Nations met in Paris 
to consider draft treaties of peace with Italy, Rumania, Hungary and Finland. Paris 
Conference has a great significance, since it permitted the presentation and discussion 
of small states, including defeated satellite states.
In Paris, the three topics that were mainly discussed were the revision of some 
frontiers, human rights and special minority issues. “In the discussions of frontier 
revisions, the nation that the boundaries of states should ideally coincide with the 
boundaries of nations was not so dominant in the international thought of 1946, as it 
had been in Wilsonian ideology.” ’^^ Yet, even though many other factors were
28
admitted as legitimate elements in the determination of frontiers (such as political, 
economic, geographical and strategic factors, as it happened in the case of Austrian 
minority in Italy’s South Tyrol), the weight of the ethnic principle was still 
substantial. For instance, only in the case of Italy-Yugoslav frontier, “the ethnic 
principle was treated as a factor of predominant importance and the decision was 
taken by deciding to divorce a minimum number of people from their appropriate 
national states and by doing so to provide an approximate ethnic balance.
Paris Conference gave indirect support to the concept of population transfer, 
by recommending to the parties (such as Hungary and Czechoslovakia) to negotiate on 
the issue bilaterally. "
The Great Powers followed up their wartime declarations of intent to promote 
“universal observance of human rights by utilizing their position as military victors 
and occupants of Axis territories to abolish repressive legislation and by submitting to 
the Paris Conference draft treaties which contained provisions for obligating the 
satellite states to grant their peoples basic rights on a non-discriminatory basis.’’^*" 
But, the representatives of twenty-one states in Paris failed to provide special 
arrangements for enforcement of human rights. Although, Great Powers had a willing 
to contribute to the extended system of human rights, they rejected to take a 
continuing responsibility for protecting those peoples. “There were a political 
resistance that would have been aroused by efforts to impose a system of 
supervision.”^^  It was one thing to participate in writing treaties, but it would be quite 
another thing to bear the burden of operating on institutionalized system for the 
protection of individuals, particularly the members of national minorities.
The Paris Conference found that it was impossible to dispose of the problem 
of national minorities by treating it simply as a special aspect of the problem of the
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human rights. “Representatives of various minorities forced upon the conference an 
awareness of the unique nature of the problem which is presented by the collective 
aspirations of ethically self-conscious minority groups enjoy the support of co­
national states.” *^ For example, the United Kingdom and the United States 
demonstrated an active concern for the interests of Jewish community in Rumania and 
Hungary. In the treaties with Rumania and Hungary, the human rights articles, and
29provisions related to Jews were designed.
The various proposals for the international recognition, and the protection of 
the rights of national minorities (by Italy, Greece, Hungary, Yugoslavia) did not lead 
to a serious consideration for the possibility of establishing a new version of the 
League minority system. In the Austrian-Italian Treaty, Italy accepted the principle 
that “the Germanic minority was entitled to preserve its ethnic character as well as to 
enjoy equality of basic rights.”' No provision was made in this peace treaty for 
establishing an international guarantee of the minority rights. Claude claims that the 
reasons of the reluctance of the Great Powers, especially of the United Kingdom and 
the United States were their isolationist policies, that they adopted after the War, and 
their unwillingness in involving with the complex nationality problems of the Ea.stern 
and Central Europe.' Their approach, at the Conference, was based on the principle 
of the preservation of fundamental human rights, but, was not on the establishment of 
a separated group or minority rights system. So, at the end of the conference, no 
special-positive minority rights agreement or convention could be reached. The most 
striking and significant feature of the proceedings at Paris was “the deinternalization 
of the minority problem, in spite of the attempts of smaller states to attract the direct 
concern of the Great Powers, as it happened in the cases of Italy-Austria and 
Hungary-Czechoslovakia.”'^  ^ So, the leaders of the international community refirsed 
the responsibility of taking the initiative in the development of an international 
.solution of the problem of national minorities.
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The post-war treaties of peace share the general nature of this trend. The 
Treaties of Peace with Bulgaria, Finland, Hungary, Italy and Romania of 10 February 
1947 contained general provisions by which those countries were obliged to take all 
measures necessary to secure to persons under their jurisdictions (without distinction 
regarding race, sex, language or religion) the enjoyment of human rights and 
fundamental freedoms.''
The only exceptions are treaties of peace with Hungary and Romania and Italy- 
Austria. Hungarian-Romanian Peace Treaty contain provisions “prohibiting those 
states from being those states from discriminating between their nationals, particularly 
in relation to their property, business, professional or financial interests, status, 
political or civil rights.” '^*
According to Austrian State Treaty;
“Austrian nationals of Slovene and Croat minorities in Carinthia, Burgenland 
and Styrio shall enjoy the same rights on equal terms as all other Austrian 
nationals, including their rights to their own organizations, meetings and press 
in their own language. Members of those nations shall participate in the 
cultural, administrative and judicial systems in these territories on equal terms 
with other Austrian nationals. Organizations whose aim is to deprive the Croat 
or Slovene population of their minority character or rights are prohibited.” "^'
Although, this provision does not apply to all minorities in Austria, except the 
stated ones, the text is considered to be an important and affirmative constitutional 
document concerning the municipal law.
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CHAPTER 4
THE UNITED NATIONS SYSTEM:
4.1. THE UN SUB-COMMISSION ON PREVENTION OF 
DISCRIMINATION AND PROTECTION OF MINORITIES:
When the United Nations came to official existence on October 24th, 1945, there 
was no specific mention of minorities in the Charter. Only in the Preamble, there is a 
reference to the determination of the peoples of the United Nations "to reaffirm faith in 
fundamental human rights, in the dignity and worth of human person, in the equal rights 
of men and women...'" Article 1(3) on the Purposes of United Nations includes among 
them the promotion and encouragement of respect for human rights and fundamental 
freedoms for all without distinction as to race, sex, language or religion. The 
achievement of human rights on a non-discriminatory basis is one of the principle aims of 
the United Nations Organization. This attitude of the preparatories of the Charter does 
not reflect a definitive decision to exclude minority protection from the work of the 
organization.
With the initiative of the Soviet Union, the Economic and Social Council at its 
Second Session (1946), developed plans which, after modification by the Commission on 
Human Rights, culminated in the establishment of the Sub-Commission on Prevention of 
Discrimination and Protection of Minorities, on March 28, 1947.’ The Commission is a 
subordinate body of the United Nations Commission on Human Rights. It consists of 
twenty-six independent experts selected by the Commission on Human Rights from 
nominations by member states of the United Nations. Seats in the Sub-Commission are 
reserved on a geographical basis: twelve to Afro-Asian states, six to Western Europe and 
other states, five to Latin American states, and three to Eastern Euro|)ean states. The 
Sub-Commission works by submitting proposals, recommendations and reports to the 
Economic and Social Council regarding international bill of rights; international
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declarations or conventions on civil liberties, the status of women, freedom of 
information and similar matters; the protection of minorities; the prevention of 
discrimination on grounds of race, sex, language or religion; any other matter concerning 
human rights.
At its first session in 1947, the Sub-Commission discussed the meaning of 
"prevention of discrimination" and "protection of minorities". This was an attempt made 
in order to assist the Commission on Human Rights in drafting articles for the Universal 
Declaration of Human Rights. The Sub-Commission suggested that the final drafting of 
the Universal Declaration of Human Rights might be facilitated by the following 
considerations;
1. Prevention of discrimination is the prevention of any action which denies to 
individuals or groups of people equality of treatment which they may wish.
2. Protection of minorities is the protection of non-dominant groups which 
while wishing in general for equality of treatment with the majority, wish for a 
measure of differential treatment in order to preserve basic characteristics which 
they possess and which distinguish them from the majority of population. 
Differential treatment of such groups or individuals belonging to such groups is 
Justified when it is exercised in the interest of their contentment and the welfare of 
the community as a whole.’
Thus, the prevention of discrimination means the suppression or prevention of any 
conduct which denies or restricts a person’s right to equality, 'fhe protection of 
minorities, on the other hand, although inspired by the "principle of equality of treatment 
of all peoples", requires positive action, such as establishment of minority schools or of 
services which assist minorities to preserve their identity. A regime for the protection of 
the minorities confronts its problem in a more direct way. It requires the establishment 
of educational and cultural institutions for weaker groups, at its most positive, from the 
viewpoint of a state interested in the welfare of such groups, financial as well as moral 
and legal support would be forthcoming. In addition to this, anti-discrimination measures 
have only a temporary character, to last as long as discrimination is manifested in law and
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society. Once the goal of equal treatment is reached, the social organism is deemed 
healthy.“' Protection of minorities, on the other hand, would seem “to imply permanent 
set of arrangements to protect culture, religion and language of the minority. If equality 
is to be maintained in the long term, the necessary institutions should also be 
maintained.”  ^ The difference between these two concepts have always created a tension 
in theory-making and as well as in practice. This tension also indicated itself in the 
bodies of the United Nations and in the Sub-Commission's works. It is notable that while 
the Sub-Commission made considerable progress on the issue of non-discrimination, it 
made little progress on the protection of minorities. The Sub-Commission's efforts to 
include an article on minorities in the Universal Declaration of Human Rights were 
rejected by the Commission. In the Declaration which was issued on November 10th, 
1948, civil, political, economic, social and cultural rights were emphasized, however, no 
mention was made to the protection of minorities. Articles which refer to non­
discrimination are as follows:
"Everyone is entitled to the rights and freedoms set forth in this Declaration 
without distinction of any kind such as race, color, .sex, language, religion, 
political or other opinion, national or social origin, property, birth oi other status 
(Article 2).
All are equal before the law and entitled without any discrimination to equal 
protection of law. All are entitled to equal protection against any discrimination 
in violation of this Declaration and against any incitement to such discrimination 
(Article 7)."'’
Apart from above, the Declaration lists rights and freedoms pariiculaiiy pertinent 
to minority identity: the right to freedom of thought, conscience and religion (Article 18); 
the right to freedom of opinion and expression (Article 19); the riglil of ])eaceful 
as.sembly and association (Article 20); the right to education (Article 26)- which shall
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promote understanding, tolerance and friendship among all nations, racial or religious 
groups... (Article 27).’
During the works of the Drafting Committee on the Declaration of Universal 
Human Rights, serious disagreements emerged, especially between the states of the 
Eastern Bloc and Western Bloc. Under the high tension of the Cold War climate, none of 
the proposals made by the Eastern Bloc and Latin America were accepted to be written 
down in the Declaration. Following this, the General Assembly requested the 
Commission and the Sub-Commission to make a thorough study of the problem of 
minorities. The Sub-Commission prepared a draft resolution for the Commission 
recommending that Member Governments provide minority groups with educational and 
judicial institutions in their own language. It also proposed that a provision on minority 
rights be inserted into the UN Covenant on Civil and Political Rights.
This activity on behalf of minorities was not welcomed by the Commission. The 
Commission has a different character, comparing to the Sub-Commission. The 
Commission is composed of the representatives of Member States. These members of 
the Commission reflected the viewpoints of their states in the meetings. The efforts of 
the Sub-Commission to make progress on the minority issue, and attempts to formulate a 
generally acceptable definition of a ‘minority,’ consistent with the International Law did 
not succeed. The proposals made by the Sub-Commission were sent back for further 
consideration. The Sub-Commission decided to make a further study, including the 
definition of the term of a "minority", in order to give a clear directive to the Commission 
on Human Rights and to the Economic and Social Council (ECOSOC).
During its fifth session (1953) the Sub-Commission proposed a series of 
discrimination studies. Besides the program of studies, the Sub-Commission devoted 
considerable efforts to the drafting of conventions and declarations relating to the 
discrimination. Thus, the Sub-Commission prepared early drafts of the Declaration and
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The Convention on the Elimination of All Forms of Racial Discrimination and parallel 
documents on religious intolerance.
The Sub-Commission remains active in the field of the prevention of 
discrimination. At its twenty-third session, the Human Rights Commission expanded 
the authority of the Sub-Commission to deal with discrimination. Resolution 8(XXIII) 
required the Sub-Commission to bring to the Commission’s attention to the situations 
which violates fundamental human rights, such as slave-like practices of apartheid and 
colonialism. The Sub-Commission has developed procedures under the Economic and 
Social Council Resolution 1503 (LXVIII) for dealing with mass violations of human 
rights. The attempts that have been made by the Sub-Commission became a focus for 
subsequent developments, especially success achieved in the Covenant on Civil and 
Political Rights. The Article 27 in the Covenant carries a great burden in international 
law. International law now recognizes two aspects of minority protection, these are 
the right to identity and the right not to be discriminated against.
4.2. THE COVENANT ON THE CIVIL AND POLITICAL 
RIGHTS:
4.2.1. Its Implementation:
The UN Covenant on Civil and Political Rights (1966) and its twin Covenant 
on Economic, Social and Cultural Rights are significant exercises in human rights law­
making. Especially the first one of these Covenants is considered a very important step 
in the protection of minorities. Until that day, the existence and the rights of minorities 
in international law had been accepted as a ‘physical’ existence, and part of universal 
human rights and the principle of non-discrimination. However, with the introduction
36
of the Covenant the issue of minority rights turned into a matter of ‘cultural’ 
significance, and the notion of identity gained weight in international law. Insofar, 
being minority may not always have the degree of political and social control over its 
destiny. Hence, it is a legitimate task of international law and human rights to assist 
them and to grant their rights to preserve their identity and unique characteristics. 
Article 27 of the Covenant is the only expression of the right to an identity among 
modem human rights conventions intended for universal application.
The Covenant requires that states respect human rights at the domestic level. 
According to Article 2 (1), each state has to “reaccept and to ensure all individuals 
within its territory and subject to its jurisdiction the rights recognized in the Covenant 
on a non-discriminatory basis.”* This Article requires that states take the necessary 
steps to give effectively implement the minority rights, and find remedies for the 
violations of these rights.
Articles 28 to 45 provides provisions for international implementation of the 
Covenant, in the Human Rights Committee. This Committee consists of 18 
representatives of the member States who are acting in their personal capacity. It has 
basically two fimctions: to consider reports from the State parties, and to deal with the 
complaints and communications, suggesting that the obligations assumed by them 
under the Covenant are not being fulfilled.
To give effect to the rights stated in the Covenant, the reports are to cover 
measures adopted by the signatories and to describe the progress made in their 
countries for the enjoyment of those rights. On studying the reports, the Committee 
transmits its own report back to the party involved and such general comments as it 
may consider appropriate to the States parties. The States’ reports together with the
Committee’s comments may also be send to the Economic and Social Council. This
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system was established in order to exercise some form of supervision over the 
performance of states.
The Optional Protocol to the Covenant provides room for communications also 
from individuals who claim to be victims of human rights violations by a State party. 
This may be considered as a measure taken for leaving an inter-state complaints 
system, since the right of individual petition was rejected by the Commission on 
Human Rights. The communication procedure is open to individuals who have 
exhausted all available domestic remedies, claiming to be victims of human rights 
violations. The communication must be on individual cases, and must be compatible 
with the provisions of the Covenant. The committee cannot decide on general issues, 
concerning human rights. The Committee forwards its views to the State parties and 
individuals concerned, and also to the Economic and Social Council and to the General 
Assembly, if it decides to accept the petition.
The Convention on the Elimination of All Forms of Racial Discrimination and 
the European Convention of Human Rights provide the individual with the right of 
petition as well. However, it must be noted that, these two Conventions do not 
contain a ‘minorities’ article like Article 27 of the Covenant.
Committee can also receive and consider communications when a State party 
claims that another State party is not fulfilling its obligations under the Covenant. 
However, the Committee can consider complaints only if they come from a State party 
which has made a declaration recognizing the competence of the Committee. If the 
disputants fail to settle the dispute, with the consent of the parties, a communication 
may come before a “Conciliation Commission of five persons appointed by the Human 
Rights Committee who are acceptable to the States parties concerned, and who will
lend their good offices towards a friendly settlement.”'^ If none is reached, the
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Commission sends its findings of fact and its comments on the solution of the question 
to the parties involved. However, the Commission has no power to make a judicially 
binding decision on the issues.
The reporting and communication procedure of the Committee from the State 
parties remains its most important practice. The consideration of the States’ reports by 
the Committee is conceived as a ‘constructive dialogue’ between the Committee and 
the State concerned. However, there are limits on the nature of Committee’s 
comments and on recommendations for action. The Committee is authorized to make 
general comments. This means that to make reference to the individual cases is 
impermissible. Moreover, the Committee mostly binds itself to the reports coming 
from states, that might be blind and self-satisfied. This also limits the implementation 
sphere of the Committee.
The inter-state complaint system has been proved of limited usefulness in 
protecting human rights, comparing the experience with the European Convention on 
Human Rights. Complaints made by some states have been for highly political rather 
than humanitarian reasons, and even when this was not the case, they resulted in 
increased tensions between nations, with little improvement in human rights.'*^  At 
present, particularly in cases regarding minorities, a complaint by a kin-state of the 
minority may be regarded as provocative and inferring by the host-state and worsen the 
minority’s situation.
The provision in the Optional Protocol for the individual petition is attracted by 
thirty-six parties in 1986." The limitation of this procedure is the small size of states 
accepting it. The situation improves very slowly, and considering the amount of the 
signatories, members of most of the world’s minorities are not included in it yet.
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The General Assembly , Resolution 217c(III), of December 10, 1948, which is 
entitled ‘the Fate of Minorities,’ stated that the United Nations could not remain 
indifferent to the fate of minorities, but that it was difficult to adopt a uniform solution 
of this complex and delicate question. The General Assembly requested the 
Economic and Social Council to ask the Commission on Human Rights and the Sub- 
Commission on the Preventation of Discrimination and Protection of Minorities to 
make a thorough study of the problem of minorities, in order that the United Nations 
may be able to take effective measures for the protection of racial, national, religious 
or linguistic minorities.
The Sub-Commission prepared a draft resolution for the Covenant in the 
following form: “Ethnic, religious and linguistic minorities shall not be denied the right 
to enjoy their own culture, to profess and to practice their own religion, or to use their 
own languages.”*^ After the draft, the Sub-Commission decided to change this phrase 
by replacing the term of ‘minorities’ with ‘persons belonging to minorities. ’ The 
reason was that minorities were not subject of law, but ‘persons’ could be easily 
defined in legal terms.
At its ninth session, the Commission on Human Rights discussed the 
draft of the Sub-Commission, and the various proposals made by such states, as the 
Soviet Union, Yugoslavia, Chile and Uruguay. Those proposals were rejected. The 
only point reached in the Commission was that the rights set up in the draft article 
would be accepted in addition to and not in substitution for the other rights in the 
Covenant.'“* There was a disagreement between those who favored ‘ethnic, religious 
and linguistic’ groups and those who preferred the term ‘national minorities’. A
4.2.2. Article 27 of the Covenant:
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minorities should be established before they could be subject to protection. The 
integrationists and assimilationists, as the two parties can be called respectively, 
supported the view that “the minorities comprehended by the draft should be only 
those which were clearly defined and had long existed in a state; otherwise the 
emergence of new minorities would be encouraged and national integration delayed or 
fiiistrated.”*^
The draft of the Sub-Commission was sent to the Third Committee of the 
General Assembly unchanged. The Committee found the text satisfactory, and did not 
add any clauses to it, like ‘limiting one’s religion,’ ‘if it is necessary for the public 
health’ or ‘safety and order.’ The Committee adopted the text drafted by the 
Commission by eighty votes to none, with one abstention. The Covenant was adopted 
by General Assembly Resolution 2200A(XXI), and the draft article became Article 27 
of the final text, which reads as follows;” In those States in which ethnic, religious or 
linguistic minorities exist, persons belonging to such minorities shall not be denied the 
right in community with the other members of their group, to enjoy their own culture, 
to profess and practice their own religion, or to use their own language.”'^
As it is noted above, with this Article, the concept of the protection of the 
minorities passed into a new phase in the international law. The international 
community, for the first time indicated that they were well aware of the problems that 
the minorities faced, and these problems were not only physical threats, but also more 
subtle ones. The effort to assimilate minorities into society may be as effective in 
eliminating a group as attacks upon the lives of members. If successful, the result is 
the death of a culture. International law, in this respect is one of the mechanisms for 
guaranteeing the preservation of the rights and identity of minorities and for securing 
international human rights.
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The attempts that have been made to create a universally applicable definition 
of the concept of ’minority’ began during the League era. The Permanent Court of 
Justice, in its an advisory opinion defined the term of ’community’, on 31 July, 1930, 
thereby omitting that of the 'minority.’ The definition was as follows:
4.2.3. Critical Assessment of the Definition of ’Minority’ and Article 27;
“Traditionally, the 'community' is a group of people living in a specific State or 
in a region, differ from the rest of the population, in race, language or religion 
or traditions and cooperated friendly in order to assist themselves, while at the 
same time preserving their traditions, continuation of their religious practices 
and of the education of their children, according to their traditions and beliefs
of their race. ,17
Accordingly, the League used the terms of 'groups' or 'communities' in the 
Genocide Convention. But there was no definition of the terms. Another point in the 
League's communications is the non-existence of the phrase of 'ethnic difference of 
groups.'
In the United Nations era, the Commission and the Sub-Commission used the 
definition made by the Permanent Court of Justice as a reference. In addition to this, 
the Commission and the Sub-Commission took into account two definitions proposed 
by the special Reporter Capotorti, and by Deschenes, a member of the Sub- 
Commission. Capotorti defined the 'minority' as follows:
“A minority is a group of people numerically inferior to the rest of the 
population of a state, living in a non-dominant position, whose members 
(being nationals of the State) have distinct features from the rest of the 
population, ethnically, religiously or linguistically and show, if not implicitly, 
a sense of solidarity, toward the preservation of its ethnic, cultural, religious or
i Rlinguistic characteristics.’’
In his definition, Deschenes used the phrase 'minority in numerical terms,’ 
instead of 'inferior numerically,’ and formulated the aim of the equality as, 'de facto 
and dejure.' Since its adoption by the Commission and the Sub-Commission, the 
definition of Capotorti has been used as a main source in the related Conventions and
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reports of the United Nations. The Council of Europe also defined the term in a very 
similar way, in its draft Convention for the Protection of Minorities.
The crucial point is that Capotorti brings together the two criteria, objective 
and subjective criteria, in defining a minority group. Objective criteria include the 
numerical inferiority of the group; the different racial, ethnic, religious or linguistic 
characteristics of the group; the non-dominant position of the group in a state, and 
lastly the legal status of the group as nationals of a state.
These criteria may be criticized for failing to fulfill all situations. The mostly 
known example for the inapplicability of the numerical criteria is the case in South 
Africa. As seen in the South Africa, numerical superiority does not always mean 
dominance. While black South Africans may have had the free will to determine their 
lives and cultural values, they had no political power. This example clearly 
demonstrates that an ethnic minority can influence a majority politically. In addition 
to this, the numerical inferiority issue may cause some problems in the federal States. 
Numerically, a group of people may be in an inferior or superior position in a federal 
government, but its position could be just the opposite, when the population of the 
State is considered as a whole. “This problem came into existence in the cases, such 
as Free City of Danzig of Poland with a German majority, the majorities in the State 
of Kerala, in India and Yugoslavia (as a recent example).
The second aspect of the Capotorti’s objective criteria is the existence of 
different ‘ethnic, religious or lingui.stic characteristics’ of the group. In the 
Conventions and reports, it has not been mentioned whether this distinct identity must 
be recognized by the state, legally. The Permanent Court of Justice had claimed long 
ago that the recognition of the minorities is a question of fact, but not of law.“^  This 
approach still maintains its validity today. As a result, there is a ‘lack of explanation’ 
in the Article regarding the cases in which a state does not recognize or even denies 
the existence of a distinct identity in its territory. Another critique may be made by 
considering the relativity of the term ‘different identity.’ It may be argued that it is 
easy to distinguish a distinct identity from the rest of the population. However, this is
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possible only in cases where the majority consists of an ethnically, linguistically and 
religiously homogenous people. In cases, where the majority includes several distinct 
identities, the solution of the problem becomes more complicated.
Moreover, there may be questions arising from the terms of ‘ethnicity’ or 
‘race.’ If a group of people has the same language or religion with the others, but 
claims a distinct ethnic character, states may not immediately accept or deny its claim, 
considering its promises to establish a state which is not based on ethnic or racial 
grounds.
The third objective criteria is the non-dominant position of a minority in a 
state. The term dominant has two connotations: one is the power relations, referring 
to the victorious or the stronger; the other is influence, that is, the extent of everyday 
practices or attitudes. The latter connation would suggest that, a group like Black 
Africans in South Africa could be considered culturally dominant, but politically 
ineffective. In the final analysis, these two cannot be examined separately. By doing 
so, however, the question of domination may still be ambiguous. There may be 
unclear points, especially with re.spect to economic domination. Economic 
deprivation may be directed at the destruction of religious values. On the other hand, 
even in the absence of economic methods of domination, discrimination may exist 
despite the economic progress of the minority in question. Frequently, minority 
groups’ struggles to establish their identities may heighten dominant groups’ efforts to 
inflict deprivation upon them. Economically progressive minorities have included 
“Jews in Europe and the United States, Tamils in Sri Lanka, and various groups in 
India.”“’ On the other hand, some minorities may accept their non-dominant position 
and status quo. The question is whether a minority feels that it is dominated. It is 
always difficult to determine whether a silent minority remains silent because it 
accepts the status quo, or because it lacks a voice. Domination should be examined as 
an objective criterion on the part of both the minority and the majority, however it is 
very difficult to evaluate these situations, since there is a relativity in the concept.
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The definitions of the Capatorti, Deschenes and the Council of Europe also 
include a subjective criterion. It is the willingness of the members of a minority group to 
protect their characteristic features and to provide a sentiment of solidarity. This criterion 
is closely related to the objective criteria, and the non-existence of one of them is not 
considered as the non-existence of the minority in a given society. The claims of the 
states which suggest that even if this will to preserve a distinct identity is lacking, other 
factors (i.e., the objective criteria) are suitable for a minority definition has been 
discussed in the Sub-Commission and other international forums as well. As a result of 
this, in the states where the minorities are not recognized legally, the attempts and 
solidarity of the minority groups to preserve and develop their identity, their culture, their 
religion and their language and to keep themselves separate from the rest of the 
population considering their distinctive characteristics, this approach is being accepted as 
the guide of minority willingness to protect this identity, even if and when they do not 
declare it officially. This approach is also an indicator of that the legal recognition of a 
state is not a necessary condition in the issue of minorities.
The problem here is if and when a group exists according to the objective criteria, 
but its members either do not see themselves as different from other inhabitants or 
citizens of the country they live in or do not wish for these differences to be maintained 
and/or receive legal recognition. In either case, the principle of non-discrimination is 
more applicable to these groups than to a separate minority group which is differentiated 
from the rest of the population with certain rights. The Capotorti report and the general 
approach in international law suggest that if a group has no consciousness of itself as a
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distinct group or community, in spite of the existence of the objective criteria separating
it from other elements of the population, the subjective aspect of the group identity is
fundamental to the existence of groups. Capotorti, in his report regard that;
“the elements which are more contentious are the non-dominant position of the 
group, and its wish to preserve its special characteristics and remain true to its 
traditions. On the other hand, the first element which is the difference between 
ethnic, religious and linguistic characteristics is a concept that is open to 
question.”^^
After the issue of the Covenant on Civil and Political Rights, the Article 27 has 
been criticized in many ways. The definition problem as well as the critiques directed 
towards it were summed up in the previous paragraphs. The Article 27, according to the 
various commentators, have some further conceptual p roblem s.T he critiques have two 
important common points: 1) Rights of minorities may not be universal rights, since the 
groups (the term that is stated in the Article 27) may not exist in all states; 2) The text 
refers to the rights of persons and not of groups, thus limiting the community or 
collective dimension of the rights.
According to Capotorti, the reason of selecting such cautions and tentative 
statement in the article was the system which had been established after the World War 
The dominant trend in this system was giving the rights not to the minorities as 
groups or communities, but to the individuals. In addition to this, the attempt of the 
writers of the Article to maintain the coherence and integrity of the Covenant which 
considers only individual rights has been a significant factor in the preparation of the 
Article. Another reason is a political one -namely, the reluctance of States to respect a 
distinct identity under the realms which could harm their social and political sovereignty
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and their unitary status. The last explanation of this formulation is that minorities are not 
the subject of the international law, whereas ‘persons belonging to a minority’ can be 
defined as a distinct entity in legal terms. However, by not giving minorities an 
international legal personality, their attempts to preserve their rights by using petition or 
complaint systems, for example before the Human Rights Committee, has been 
prevented. Thomberry criticizes this phrase, claiming that Covenant provides collective 
rights to everyone, such as with the right of self-determination. He also asserts that, the 
rights stated in Article 27 are not the rights exercised alone. They are the rights 
“benefiting individuals but requiring collective exercise.”^^
According to Lemer, States are afraid of secessionist trends, and this may explain 
why they did not accept minorities as legally recognized units. He says that “while the 
existence of minorities could not be denied, as a fact there was no inclination to see it as a 
social phenomenon deserving to be expanded.” ®^ He notes that the absence of the 
classical term ‘national minorities’^ ’ is another indicator of this trend. He further 
criticizes the Article stating that it did not contain special positive measures, attached to 
minority rights, such as establishment of schools and institutions, although the 
Convention on Elimination of All Forms of Racial Discrimination adopted one year 
before included such provisions.’*
Nowak another commentator, asserts that “the protection of the identity and 
existence of minorities needs a collective approach in addition to the protection of the 
individual r ights .Never theless ,  he adds that the lack of efficient prevention and
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enforcement measures in the Covenant is more significant and more urgent a problem 
than the difference between the individual versus collective rights.
Ramağa, in his article called ‘the Group Concept in Minority Protection’, states 
that “physical presence of a group in a community is a prerequisite factor in establishing 
claims under the Article 27.” “^ He suggests that it was easy to determine a “group” under 
the League of Nations, since the human mobility was low and since the minorities were 
easily identified communities. However, today it is very difficult to determine the 
physical existence of a group in a given society, because of the mass migrations and high 
mobility of peoples. On the issue of collective rights, he asserts that the difference 
between individual and collective rights is not easy to determine, because individuals 
have collectively enforceable rights , such as freedom of association.
On a similar basis, Marie argues that “all rights are individual, because they are 
held by individuals and all are collective by the process of their recognition, their mode of 
exercise and their means of protection.” '^ Both Ramağa and Marie accept the lack of 
distinction between collective and individual rights in the international law. They both 
claim, on the other hand, that although the Article 27 makes a reference to the individual 
rights, the exercise and application of it might be broadened with regard to the collective 
nature of all human rights.
One last point that some authors criticize is the formulation of the Article 27 
which describes minorities not as having the rights, but as the rights shall not be denied 
them}^ This is a disadvantage for the minorities concerned, because they do not already 
have these rights naturally.
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Despite its positive aspects, there is nothing in the Covenant to make obligatory 
the adoption of positive policies to safeguard the identity of minorities. There is no 
obligation to recognize any other identity, besides the identity as a citizen or the 
inhabitant of a State. The reasons of ignorance of minorities as distinct identities may be 
the negative repercussions of the League regime, the Cold-War politics and the belief that 
the attachment of individual rights is sufficient to meet the post-War conditions. Yet, the 
Covenant is an indicator of certain progress in international system, after the Universal 
Declaration. One other positive aspect of the Covenant is that it includes the right of self- 
determination. This shows that the international customary law is not a static picture and 
it is being elaborated.
The general trend in the International Customary Law is to respect the provisions 
and articles of the Covenant as a part of the law. However, Article 38 of the Statue of the 
International Court of Justice emphasizes that “acceptance by states is the necessary 
requirement for the emergence of a customary law.”^^ This means that a treaty does not 
automatically create a customary law. State practice is important and a necessary 
requirement for this to happen. The international customary law is based on this 
principle, and it gets its strength from the states’ practices. In the Covenants, there is no 
citation indicating that they establish a customary law.
The Covenants on Human Rights were accepted in the General Assembly by 106 
votes, without abstention; and the Covenant on Civil and Political Rights passed by 105 
votes to none. However, the signatory states of the Covenant do not see themselves as 
creating a process for an instant customary law. Most of the states declared that these 
Covenants form an important standard for themselves. They did not make the claim that 
the Article 27 reflects obligation on states.
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France is the only country which made a reservation on Article 27. The reasons 
for this were declared by France as follows:
“Article 2 of the French Constitution declares that France shall be a Republic, 
indivisible, secular, democratic and social. It shall ensure the equality of all 
citizens before the law, without distinction of origin, race or religion. Since the 
basic principles of public law prohibits distinction between citizens on grounds of 
origin, race or religion, France is a country in which there are no minorities and as 
stated in the Declaration made by France, Article 27 is not applicable as far as the 
Republic is concerned.” '^'
As a result. Article 27 of the Covenant appears as a treaty without wider 
repercussions in customary law. The decisions of the International Court of Justice, on 
some occasions, recognized some rights as obligations of customary law.^  ^ However, 
these decisions were only limited to the prohibition of genocide, slavery and racial 
discrimination, all of which are strongly evidenced examples of denials of fundamental 
human rights.
Although some states made legal and constitutional arrangements concerning 
particular minorities and indigenous peoples (such as Austria, Mexico, Guatemala, New 
Zealand, etc.), there is no evidence to suggest that these arrangements were made in 
pursuance of a general obligation under international law. In any case, many states did 
not make such arrangements. If a state has consistently rejected a principle set by the 
general international law, it is not legal to suppose that the state in question is bounded by 
the international law.
Dramatic increase of minority conflicts in Central and Eastern Europe, in the 
former Soviet Union and many other regions of the world have caused the emergence of 
new discussions about the affirmative measures and efficient solutions for the question. 
If a political consensus on a more efficient action could be achieved, such measures could 
function on the basis of both individual and collective minority rights, which must be one 
of the main goals of the universal human rights.
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Article 27 gives an opportunity to the individual members of a minority group or 
to the interested States to take protective action on the horizontal level, only in the cases 
originating from private individuals. The rights of groups, in the vertical level have been 
omitted in the Covenant. However, even in the cases where private individuals are being 
concerned or involved, the states might not feel themselves bound by the Convention 
and/or obliged to accept the provisions which are still being discussed whether they 
should be a part of the international law. In addition, such ‘egalitarian’ documents as the 
Universal Declaration or the Covenants may be an instrument for the states to assimilate 
or neglect the existence of a group identity within their boundaries.
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CHAPTER 5
IMPORTANT DEVELOPMENTS IN THE UN SYSTEM:
5.1. THE MGHT OF SELF-DETERMINATION:
The right of self-determination in the Covenants is universal. Article 1 of twin 
Covenants, Covenant on Political and Civil Rights and the Covenant on Economic, Social 
and Cultural Rights, asserts that “all peoples have the right of self-determination.”' Other 
paragraphs refer to the economic self-determination (paragraph 2) and to the duty of the 
State parties to the Covenant to promote the realization of the right of the self- 
determination (paragraph 3). Moreover, Principle VIII of the Helsinki Accord of 1975 
stipulates that “participating states will respect the equal rights of peoples and their right 
to self-determination ... All peoples always have the right, in full freedom, to determine 
when and as they wish, their internal and external political status, without external 
interference.”^
The Human Rights Committee in its General Comment on the issue underlies that 
“Article 1 imposes specific obligations on State parties, not only in relation to their own 
peoples but vis-a-vis but all peoples which have not been able to exercise or have been 
deprived of the possibility of their right to self-determination."^
In this respect, the right of self-determination has been recognized for the 
‘peoples,’ and not for the minorities. During the initial stages of drafting the Covenants 
on Political, Civil, Social and Economic Rights, discussions on the terms of ‘minority’ 
and ‘peoples’ arose in the meetings. Many states argued that to include the minorities in 
the right of self-determination might lead to the emergence of secessionist movements. 
For them, it was a threat to the national integrity of a state. They claimed that this right 
was granted to the ‘peoples,’ but not to the minorities which was a part of the term of 
‘people.’ As a reflection of this view, neither in Article 27 nor in the other documents 
related to minorities, the right of self-determination is accepted as one of the rights of
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minorities. Minorities are not recognized as the subject of the right of the self- 
determination.
However, internal aspect of the self-determination may have some relevancy upon 
the fortunes of the groups. Since the formal subject of the right is the whole people, 
minorities should be included, too. External self-determination means achievement of 
independence by a people associated or integrated with one or more people in a multi­
people state, either following the dissolution of that state or through secession from that 
state. On the other hand, internal self-determination means exercise of self-determination 
within a state in which the people in question lives.·* Internal self-determination, through 
the establishment of autonomous regions where the minorities live is favored by Western 
States, which regard it as reflecting the notion of democracy —an idea that comes from the 
years of Wilsonian principles.* From the socialist point of view, Lenin wrote that "in 
reality the recognition of the right of all nations to self-determination implies the 
maximum of democracy and the minimum of nationalism."* For the States of the Third 
World, the concept of self-determination is applicable as far as it has an integral aspect, 
and provides the rule of the majority, near the minority, who rules the State.^
On the other hand, states do not find much use in Article 1, internally. The 
implementation of the Covenant has not succeeded in showing how self-determination 
could be effective internally. However, the Committee also recognizes that "the right of 
self-determination is of particular importance because its realization is an essential 
condition for the effective guarantee and observance of individual human rights."* Since, 
the rights of minorities are also very closely related to the individual human rights, one 
may accept that this right can be applicable for minorities, too. According to the general 
tendency in international law, the right of self-determination is a right of persons, but it is 
necessary to make arrangements by which the minorities can participate in the self- 
determination process and are not excluded from it.
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5.2.INDIGENOUS PEOPLES:
The definition of the term of "indigenous peoples", according to the UN Special 
Reporter Martinez Cabo, proposed in 1983 is as follows:
"Indigenous communities, peoples and nations are those which, having a (sic.) 
historical continuity with pre-invasion and pre-colonial societies that developed 
on their territories, consider themselves distinct from other sectors of the societies 
now prevailing in those territories, or parts of them. They form at present non­
dominant sectors of society and are determined to preserve, develop and transmit 
to future generations their ancestral territories, and their ethnic identity, as the 
basis of their continued existence as peoples, in accordance with their own 
cultural patterns, social institutions and legal systems.
In a broad sense, the history of the indigenous peoples is the history of 
colonialism. Until the mid of the twentieth century, their rights and their personality in 
international law had been omitted. Their protection is a new concept, although they 
have been subjected to discrimination, exploitation, dispossession and relocation. In spite 
of all these, or perhaps as a result of this process, these peoples have retained their 
distinct languages, traditions, laws and customs. Most importantly, they have a territory 
and a cultural, spiritual and geographic control over it, if not also political. The most 
important thing that separates them from minorities is the necessity of historical 
continuity. This requires occupation of ancestral lands, common ancestry with the 
original occupants of the land, and residence in certain regions of the country.
Indigenous peoples themselves, have also strongly objected to being regarded as 
‘minorities,’ as the term is considered as denying their separate and unique identity, as 
well as the right of self-determination.'“ Whatever their status with respect to other 
categories or groups might be, it is generally acknowledged that the enjoyment of a fully- 
attached relationship with their traditional land inhabited constitutes a condition sine qua 
non for the well-being and even survival of indigenous peoples.
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The first general instrument on the protection of indigenous populations in the 
international law is the International Labor Organization Convention 107 (1959). The 
United Nations had been closely involved in the process of drafting convention 107, 
but the UN itself has not produced a written document on the issue, except the report 
of Mexican Ambassador, Martinez Cobo, on the ‘Problem of Discrimination Against 
Indigenous Population.’" The report was prepared by the request of the Sub­
commission in 1971. In 1982, the Sub-Commission established a pre-sessional 
working Group on Indigenous Population, and a Draft Declaration was prepared in 
1992 . The ILO Convention 107 clearly applied to ‘members’ of indigenous peoples. 
The aim of the convention was stated as to integrate them progressively with the 
respective national communities. Another element that was laid down on the 
convention was “to take protective measures, in order to make those peoples benefit 
fully from the rights and advantages enjoyed by the other elements of the 
population.’’"
“The right of ownership, collective or individual, of the members of the 
populations concerned over the lands which they traditionally occupy was to be 
recognized (Article 11). However the indigenous peoples could be removed from the 
lands owned by them, if national economic development so dictated (Article 12 
Any suggestion for autonomy did not appear in the convention.
The United nations also prepared a draft Declaration on the indigenous 
peoples. ILO issued another Convention, in 1989; namely. Convention 169. 
However, both Conventions are worded rather cautiously. Both instruments carefully 
limit the rights of indigenous peoples to the rights within the receptive state." Three 
of the documents provide the indigenous peoples with the right of survival on their 
territories, but they fail to recognize their collective rights, and protections
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5.3. THE HELSINKI FINAL ACT:
The Final Act of the Conference on Security and Cooperation in Europe 1975 is 
another major document of modem international law which makes references to 
‘minorities’ in its text. The Final Act was signed by representatives of thirty-four 
States, including the United States, the Soviet Union and Turkey. The Final Act is not 
a treaty, it is not binding on the signatories. Most writers on the non-binding character 
of the Final Act note that “it has some kind of moral and political obligation on States, 
if not strictly a legal one.”'^
The Final Act quite clearly reaffirms some existing standards in the field of
international human rights. It is stated in the Final Act that it is to be applied in
conformity with the purposes and the principles of the Charter of the United Nations.
In the Declaration on Principles Guiding Relations between Participating States, which
is a part of the Final Act, it is written that “the Participating States will fulfill in good
faith their obligations under international law both those obligations arising from
treaties and other agreements ... to which they are parties”''^  (Principle X).
In Principle VII on ‘Respect for Human Rights and Freedoms’ there is a
paragraph related to ‘minorities’. This paragraph reads as follows:
“The Participating States on whose territory national minorities exist will respect 
the right of persons belonging to such minorities to equality before the law, will 
afford them the full opportunity for the actual enjoyment of human rights and 
fundamental freedoms and will, in this manner, protect their legitimate interests 
in this sphere.”'’
The other reference to minorities in the text is stated as follows:
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“The Participating States, recognizing the contribution that national minorities or 
regional cultures can make to cooperation among them in various fields of 
culture, intend, when such minorities or cultures exist within their territory, to 
facilitate this contribution, taking into account the legitimate interests of their 
members.”'«
The minority provisions in the Final Act are narrower than the scope of the 
Article 27. They are applied only to ‘national minorities’ but not to ‘ethnic, religious or 
linguistic minorities.’ In addition to that, there is no mention in the Final Act of any 
right to an ‘identity,’ instead the reference is to ‘equality before the law,’ and ‘to full 
opportunity for the enjoyment of human rights and fundamental freedoms.’
However, the minority provisions in the Final Act are good examples of the 
recognition of the issue in international agenda, and also of the reflection of Article 27 
on different international grounds. The promises to honor obligations on human rights 
are encouraging in the context of Europe, where there are particular minorities.
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CHAPTER 6: CONCLUSION
It is interesting to note that international institutional and judicial protection of 
minorities was far more common in the years between the two World Wars. The 
League minority protection system, which is based on the Peace Treaties signed at the 
end of the War, had specific provisions that reflected more consideration for group 
rights. In the framework of the League, the right of petition was recognized for 
certain groups. Although the League system had failed to establish a universal 
minority regime, the group consciousness associated with the communities reflected 
the tacit recognition of the groups by the states as collectivities. Furthermore, in the 
League guarantee system, the process of recognition, negotiations with and satisfaction 
of the groups’ needs provided the acknowledgment of the rights as belonging to the 
groups. This was a very significant step for the protection of minorities as such 
entities.
Here, the role of the Permanent Court of Justice is also important as the judicial 
body of the system. The Permanent Court of Justice issued many Advisory opinions 
and judgments on the issue. Though these kinds of documents of the Court were not 
binding on the states, they would be considered as very important written reports. 
Even today, some of the Advisory Opinions of the Court are being indicated as 
important documents in the history of the system of minority protection. As an 
instance, the decision of the Court on the Minority Schools in Albania (the case that I 
mentioned in the previous chapters) might be considered as a progressive and 
promising move.
The United Nations system, on the other hand, could not establish such a 
system considering the minority rights and their protection. The founders of the
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United Nations, under the hostile climate of the Cold War, did not approach to the old 
system as a system that could be renewed and re-elaborated. On the contrary, 
beginning with the first days of the peace, after World War 2, the founders of the 
Charter and the United Nations have developed totally a new approach in International 
Law. This approach has been based on the development and achievement of individual 
rights. One of the main tasks of the new Organization has been determined to be 
greater focus on individual rights. The founders of the Organization and the Charter 
have not spelled out detailed measures for protecting minorities. The core of the 
Declarations, Covenants and Conventions issued after World War 2, has been the 
principle of non-discrimination and fundamental human rights. Most of these written 
documents did not include minority provisions and rights.
States, after the foundation of the United Nations, have seemed reluctant to 
create a universally applicable minority system. Until the issue of the Political and 
Civil Covenant, the term ‘minority’ had not been stated in any other major document, 
such as in the Universal Declaration of Human Rights. The founders and most 
powerful states in the organization have had a claim that to develop a universal human 
rights system and to respect the ideal of non-discrimination completely would be 
enough for everybody, including minorities. The reason of this reluctance might be the 
general fear that the minority issue always arises strain and coflicts that are nearly 
impossible to solve. Thus, this issue is seen as a threat to the national sovereignty of 
states and to the peaceful existence of the new organization in the new world order 
after the World War 2. Another reason of the inability of the United Nations in 
establishing a minority protection system would be obviously the rivalry between the 
two Blocks. Attempts made by these rivals have been occasionally prevented by the
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other part. As a result, to reach on a consensus on this vital issue has been far from being 
realized.
The founders of the United Nations have been well aware of the importance and 
the vitality of the question. However, the general policy of the organization has been to 
deal with each minority case on a ad hoc basis. The reason of this policy is that a system 
for minority protection in a multi-ethnic state has been varied so much that it is not 
possible to provide a clear-cut, universal system which would suit all occasions.
The United Nations Sub-Commission on the Prevention of Discrimination and 
Protection of Minorities occupies in a low place in the UN hierarchy and it spends too 
much time discussing procedural rather than substantive issues. It could be also said that 
the Sub-Commission seems to lack a clear idea of its role and therefore lacks a sense of 
direction. Another point is that, the functioning of the Sub-Commission as a subordinate 
body of the Human Rights Commission has been occasionally blocked by the 
Commission. Yet, even under these circumstances, the Sub-Commission has made some 
successful attempts for positive measures, such as the adoption of Article 27, which was 
evaluated in the previous chapters. However, even in the case of Article 27, the 
protection granted to minorities is rather limited. The Article recognizes the ‘persons 
belonging to minorities’, but not ‘minorities’ as a distinct entity and a subject of 
international law. In the Article, States are not required to take affirmative and protective 
measures to promote the rights of such persons. The phrase ‘ in those states in which .. 
minorities exist’ could allow the states to deny that they have minorities. Finally, the 
state is only obliged to respect the rights of persons belonging to minorities in the areas of 
language, culture and religion, but some significant rights such as political rights are not
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given in the Article. As I discussed above, the Article cannot be accepted as a general 
principle of International Customary Law since it needs affirmative state action. In the 
1980s, the Sub-Commission requested a more active role for itself. During its 1980 
session, for instance, there were calls for the Sub-Commission to be given an 
investigation and fact-finding capability that would improve the role of the Sub- 
Commission in a more direct and efficient way.
Initially, the United Nations did not have a general mechanism for the 
investigation of complaints concerning human rights violations other than the monitoring 
capabilities of the Trusteeship Council, which provided a measure of protection of 
peoples’ rights in non-self-governing territories. In 1970, the Economic and Social 
Council adopted a Resolution according to which the Sub-Commission and the 
Commission on Human Rights could investigate, in a confidential procedure, complaints 
received from individuals or groups, concerning ‘a consistent pattern of violations of 
human rights.’ At last, peoples and minorities had access to a general procedure under 
which they could bring their situation to the attention of international bodies, although, 
even this opportunity does not constitute an international judicial procedure. The 
Optional Protocol to the Covenant on Civil and Political Rights that entered into force in 
1976, gave a way to the establishment of the Human Rights Committee, an independent 
body, competent of examining individual complaints and issuing a final decision on the 
subject. These decisions are quasi-judicial in nature and are read like judgments, even 
though they are not legally binding. According to the Optional Protocol, only individual 
members of a ‘people’ or of a ‘minority’ can submit communications before the 
Committee, but not the ‘peoples’ or ‘groups’. It is clear that, the Committee has to
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develop its jurisprudence concerning the collective entities. On a similar basis, the 1965 
International Convention on the Elimination of All Forms of Racial Discrimination does 
not contain a provision on minorities. However, in this case ethnic minorities can and do 
invoke provisions of the Convention if they claim to be the victims of discrimination 
based on their ethnic origin. In the 1960 UNESCO Convention Against Discrimination in 
Education, Article 5 provides the recognition of the right of members of national 
minorities to carry on their own educational activities.
As concluding remarks, it can be said that United Nations system on the 
protection of minorities should be elaborated more. The issue has been gaining ground 
over the last decades, but has a very slow pace. The need for the protection of minorities, 
however, appears to be more evident than ever, especially considering the violent and 
chaotic atmosphere of the post-Cold War era. The documents and mechanism of the UN 
are far from providing an effective and sufficient solution for the question. The role of 
the International Court of Justice should be extended in order to include issues 
concerning ‘peoples’ and minority rights. Considering that minority problems are 
extensive and multi-faceted, it would be desirable to continue efforts for the adoption of 
an International Convention on the Rights of Minorities. The European Convention for 
the Protection of Minorities and European initiatives for the protection of minorities are 
good regional models to be adopted. The UN system should be developed in such a way 
that it can cooperate fully with the regional models. It may be also proposed that a 
special international committee or court should be called in order to monitor the 
protection and promotion of minority rights, in a more effective way and this body should 
be a guarantee of recognition of collective rights, and the right to be different, as being
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an international forum where minorities represent themselves. It should not be forgotten 
that diversity is a richness of a society, not a threat to the State, and everybody has the 
right to preserve their distinct identity.
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A p p e n d ix  1
T h e  P o lish  M in o r ities  T rea ty
from  Protection of Linguistic, Racial and Religious Minorities by the League of Nations, IB Minorities.
1927. I.B.2. (Geneva, August, 1927)
E x tr a c t from  th e  T r ea ty  b etw een  th e  U n ited  S ta tes o f  A m erica , th e  B r itish  E m p ire , F ra n ce , Ita ly ,
J a p a n  and  P o lan d
SIGNED AT VERSAILLES, June 28‘\  1919 
(In force as from January !(/'’, 1920)
T h e  U n ited  S ta tes  o f  A m e ric a , T h e  B ritish  E m p ire , F ra n ce , Ita ly  an d  J a p a n ,
The Principal Allied and Associated Powers, on the one hand;
And POLAND, on the other hand;
Whereas the Allied and Associated Powers have by the success of their arms restored to the Polish nation the 
independence of which it had been unjustly deprived; and
Whereas by the proclamation of March 30, 1917, the Government of Russia assented to the re-establishment 
of an independent Polish State; and
Whereas the Polish Stale, which now in fact exercises sovereignty over those portions of the former Russian 
Empire which are inhabited by a majority of Poles, has already been recognized as a sovereign and independent State 
by the Principal ^Mlied and Associated Powers; and
Whereas under the d'reaty of Peace concluded with Germany by the Allied and Associated Powers, a Treaty 
of which Poland is a signatory, certain portions of the former German Empire will be incorporated in the territory of 
Poland; and
Whereas under the terms of the said Treaty of Peace, the boundaries of Poland not already laid down are to 
be subsequently determined by the Principal Allied and Associated Powers;
The United States of America, the British Empire, France, Italy and .lapan, on the one hand, confirming their 
recognition of the Polish Stale, constituted within the said limits as a sovereign and independent member of the Family 
of Nations, and being anxious to ensure the execution of the provisions of Article 93 of the said Treaty of Peace with 
Germany;
Poland, on the other hand, desiring to conform her institutions to the principles of liberty and justice, and to 
give a sure guarantee to the inhabitants of the territory over which she has assumed sovereignty;
For this purpose the HIGH CON fRACTING PARTIES represented as follows:
[Here follow the names of the plenipotentiaries.]
After having exchanged their full powers, found in good and due form, have agreed as follows:
C h a p te r  1
Article I
Poland undertakes that the stipulations contained in Articles 2 to 8 of this chapter shall be recognized as 
fundamental laws, and that no law, regulation or official action shall conllicl or interfere with these stipulations, nor 
shall any law, regulation or official action prevail over them.
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Article 2
Poland undertakes to assure full and complete protection of life and liberty to all inhabitants of Poland 
without distinction of birth, nationality, language, race or religion.
All inhabitants of Poland shall be entitled to the free exercise, whether public or private, of any creed, 
religion or belief, whose practices are not inconsistent with public order or public morals.
Article 3
Poland admits and declares to be Polish nationals ipso facto and without the requirement of any formality 
German, Austrian, flungarian or Russian nationals habitually resident at the date of the coming into force of the 
present Treaty in territory which is or may be recognized as forming part of Poland, but subject to any provisions in 
the Treaties of Peace with Germany or Austria respectively relating to persons who became resident in such territory 
after specified date.
Nevertheless, the persons referred to above who are over eighteen years of age will be entitled under the 
conditions contained in the said freaties to opt for any other nationality which may be open to them. Opinion by a 
husband will cover his wife and option by parents will cover their children under eighteen years of age.
Persons who have exercised the above right to opt must, except where it is otherwise provided in the Treaty 
of Peace with Germany, transfer within the succeeding twelve months their place of residence to the State for which 
they have opted. They will be entitled to retain their immovable property in Polish territory. They may carry with them 
their movable property of every description. No export duties may be imposed upon them in connection with the 
removal of such property.
Article 4
Poland admits and declares to be Polish nationals ipso facto and without the requirement of any formality 
persons of German, Austrian, Hungarian or Russian nationality who were born in the said territory of parents 
habitually resident there, even if at the date of the coming into force of the present Treaty they are not themselves 
habitually resident there.
Nevertheless, within two years after the coming into force of the present I'reaty, these persons may make a 
declaration before the competent Polish authorities in the country in which they are resident, stating that they abandon 
Polish nationality, and they will then cease to be considered as Polish nationals. In this connection a declaration by a 
husband will cover his wife, and a declaration by parents will cover their children under eighteen years of age.
Article 5
Poland undertakes to put no hindrance in the way of the exercise of the right which the persons concerned 
have, under the Treaties eoncluded or to be concluded by the Allied and Associated Powers with Germany, Austria, 
Hungary or Russia, to choose whether or not they will acquire Polish nationality.
Article 6
All persons born in Polish territory who are not born nationals of another State shall ipso facto become 
Polish nationals.
Article 7
All Polish nationals shall be equal before the law and shall enjoy the same civil and political rights without 
distinction as to race, language and religion.
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Differences of religion, creed or confession shall not prejudice any Polish national in matters relating to the 
enjoyment of civil or political rights, as, for instance, admission to public employments, functions and honors, or the 
exercise of professions and industries.
No restriction shall be imposed on the free use by any Polish national of any language in private intercourse, 
in commerce, in religion, in the press or in publications of any kind, or at public meetings.
Notwithstanding any establishment by the Polish Government of an official language, adequate facilities 
shall be given to Polish nationals of non-Polish speech for the use of their language, either orally or in writing, before 
the courts.
Article 8
Polish nationals who belong to racial, religious or linguistic minorities shall enjoy the same treatment and 
security in law and in fact as the other Polish nationals. In particular, they shall have an equal right to establish, 
manage and control at their own expense charitable, religious and social institutions, schools and other educational 
establishments, with the right to use their own language and to exercise their religion freely therein.
Article 9
Poland will provide in the public educational system in towns and districts in which a considerable 
proportion of Polish nationals of' other than Polish speech are residents adequate facilities for ensuring that in the 
primary schools the instruction shall be given to the children of such Polish nationals through the medium of their own 
language. This provision shall not prevent the Polish Government from making the teaching of the Polish language 
obligatory in the said schools.
In towns and districts where there is a considerable proportion of Polish nationals belonging to racial, 
religious or linguistic minorities, these minorities shall be assured an equitable share in the enjoyment and application 
of the sums which may be provided out of public funds under the State, municipal or other budget, for educational, 
religious or charitable purposes.
The provisions of this Article shall apply to Polish citizens of German speech only in the part of Poland 
which was German territory on August 1, 1914.
Article 10
Educational Committees appointed locally by the Jewish communities of Poland will, subject to the general 
control of the State, provide for the distribution of the proportional share of public funds allocated to Jewish schools in 
accordance with Article 9, and for the organization and management of these schools.
The provisions ol'Article 9 concerning the use of languages in schools shall apply to these schools.
Article 11
Jews shall not be compelled to perform any act which constitutes a violation of their Sabbath, nor shall they 
be placed under any disability by reason of their refusal to attend courts of law or to perform any legal business on 
their Sabbath. This provision, however, shall not exempt Jews from such obligations as shall be imposed upon all other 
Polish citizens for the necessary purposes of military service, national defence or the preservation of public order.
Poland declares her intention to refrain from ordering or permitting elections, whether general or local, to be 
held on a Saturday, nor will registration for electoral or other purposes be compelled to be performed on a Saturday.
Article 12
Poland agrees that the stipulations in the foregoing Articles, so far as they affect persons belonging to racial, 
religious or linguistic minorities, constitute obligations of international concern and shall be placed under the
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guarantee of the League of Nations. They shall not be modified without the assent of a majority of the Council of the 
League of Nations. The United States, the British Empire, France, Italy and Japan hereby agree not to withhold their 
assent from any modification in these Articles which is in due form assented to by a majority of the Council of the 
League of Nations.
Poland agrees that any member of the Council of the League of Nations shall have the right to bring to the 
attention of the Council any infraction, or any danger of infraction, of any of these obligations, and that the Council 
may thereupon take such action and give such direction as it may deem proper and effective in the circumstances.
Poland further agrees that any difference of opinion as to questions of law or fact arising out of these Articles 
between the Polish Government and any one of the Principal Allied and Associated Powers or any other Power, a 
Member of the Council of the Ixague of Nations, shall be held to be a dispute of an international character under 
Article 14 of the Covenant of the League of Nations. The Polish Government hereby consents that any such dispute 
shall, if other party thereto demands, be referred to the permanent Court of International Justice. The decision of the 
Permanent Court shall be final and shall have the same force and effect as an award under Article 13 of the Covenant.
THE PRESENT TREA J Y, of which the French and English texts are both authentic, shall be ratified. It shall 
come into force at the same time as the t reaty of Peace with Germany.
The deposit of ratifications shall be made at Paris.
Powers of which the seat of the Government is outside Europe will be entitled merely to inform the 
Government of the French Republic through their diplomatic representative at Paris that their ratification has been 
given; in that case they must transmit the instrument of ratification as soon as possible.
A process-verbal of the deposit of ratifications will be drawn up.
The French Government will transmit to all the signatory Powers a certified copy of the process-verbal of the 
deposit of ratifications.
IN FAITI1 WI lEREOl ' the above-named Plenipotentiaries have signed the present Treaty.
Done at Versailles, the twenty-eight day of June, one thousand nine hundred and nineteen, in a single copy 
which will remain deposited in the archives of the French Republic, and of which authenticated copies will be 
transmitted to each of the Signatory Powers.
A p p e n d ix  2
Agreement between In d ia  and P a k ista n  1950 c o n c er n in g  M in o r ities  (E x tr a c t)
A. The Governments of India and Pakistan solemnly agree that each shall ensure to the Minorities 
throughout its territory complete equality of eitizenship, irrespective of religion, a full sense of security in respect of 
life, culture, property and personal honor, freedom of movement within each country and freedom of occupation, 
speech and worship, subject to law and morality. Members of the minorities shall have equal opportunity with 
members of the majority community to participate in the public life of their country, to hold political or other office, 
and to serve in their countries civil and armed forces. Both Governments declare these rights to be fundamental and 
undertake to enforce them effectively. It is the policy of both Governments that the enjoyment of these democratic 
rights shall be assured to all their nationals without distinction.
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Both Governments wish to emphasize that the allegiance and loyalty of the minorities is to the State of which 
they are citizens, and that it is to the Government of their own State that they should look for the redress of their 
grievances.
A p p e n d ix  3
S ta te  T r ea ty  o f  15 M ay 1955 for th e  R e -es ta b lish m e n t o f  and  In d e p e n d en t an d  D e m o cr a tic  A u str ia
(F ed . L a w  G a ze tte  N o . 152 /1 9 5 5 )
Articles 1-6...
Article 7
Rights of the Slovene and Croat Minorities
1. Austrian nationals of the Slovene and Croat minorities in Carinthia, Burgenland and Styria shall enjoy the 
same rights on equal terms as all other Austrian nationals, including the right to their own organizations, meetings and 
press in their own language.
2. They are entitled to elementary instruction in the Slovene or Croat language and to proportional number of 
their own secondary schools; in this connection school curricula shall be reviewed and a section of the Inspectorate of 
Education shall be established for Slovene and Croat schools.
3. In the administrative and Judicial districts of Carinthia, Burgenland and Styria, where there are Slovene, 
Croat or mixed populations, the Slovene or Croat language shall be accepted as an official language in addition to 
German. In such districts topographical terminology and inscriptions shall be in the Slovene and Croat languages as 
well as in German.
4. Austrian nationals of the Slovene and Croat minorities in Carinthia, Burgenland and Styria shall 
participate in the cultural, administrative and Judicial systems in these territories on equal terms with other Austrian 
nationals.
5. riie activity of organizations whose aim is to deprive the Croat of Slovene population of their minority 
character or rights shall be prohibited.
Articles 8-38...
A p p e n d ix  4
Commission on 1 luman Rights, Thirty-fourth session. Item 21 of the agenda 
R ig h ts o f  P erso n s b e lo n g in g  to N a tio n a l, E th n ic, R elig io u s  and L in g u is tic  M in o r ities
Draft Declaration proposed by Yugoslavia
The General Assembly,
Recognizing that one of the basic aims of the United Nations is to promote and enhance the respect for 
human rights and lundamental freedoms for all, without distinction as to race, sex, language or religion,
Bearing in mind international instruments relating to human rights, including the rights of national, ethnic, 
linguistic or religious minorities, such as ihe International Covenant on Civil and Political Rights, the International 
Convention on the Elimination of All forms of Racial Discrimination, the Convention of the United Nations 
I:)ducational, Scientific and Cultural Organization against Discrimination in Education, the Convention of the
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International Labor Organization concerning Discrimination in Respect of Employment and Occupation, as well as the 
instruments adopted at the regional level and concluded between individual States Members of the United Nations,
Considering that the friendly relations and cooperation among States in the spirit of the Declaration on 
Principles of International Law concerning Friendly relations and Cooperation among States in accordance with the 
Charter of the United Nations, contribute to international peace and stability and to the creation of more favorable 
conditions for the realization and promotion of the rights of minorities, in turn, contributes to friendship and 
cooperation among peoples and States.
Recognizing the need to ensure even more effective implementation of the existing instruments of 
international law relating to the rights of national, ethnic, linguistic or religious minorities.
Bearing in mind the work done so far within the United Nations system, in particular by the Commission on 
Human Rights and the Sub-Commission on the Prevention of Discrimination and Protection of Minorities, on securing 
and promoting the rights of minorities, and the need for further efforts aimed at ensuring and promoting the rights of 
national, ethnic, linguistic or religious minorities,
Proclaims this Deelaration on the Rights of National, Ethnic, Linguistic or Religious Minorities:
Article I
National, ethnic, linguislic or religious minorities (hereinafter: minorities) have the right to existence, to the 
respect for, and the promotion of. their own national, cultural, linguistic and other characteristics and to enjoyment of 
full equality in relation to the rest of the population, regardless of their number.
Article 2
1. Members of minorities shall enjoy all human rights and the fundamental freedoms without any 
discrimination as to national, ethnic or racial origin, language or religion.
2. Any propaganda or activity aimed at discriminating against minorities or threatening their right to equal 
expression and development of their own characteristics, is incompatible with the fundamental principles of the 
Charter of the United Nations and the Universal declaration of Human Rights.
Article 3
I'or the purpose ol' realizing the conditions of full equality and all-round development of minorities, as 
collectivizes, and members of minorities, it is essential to undertake measures which will enable them freely to express 
their characteristics, develop their culture, education, language, traditions and customs and to participate on an equal 
basis in cultural, social, economic and political life of the eountry in which they live.
Article 4
1. In ensuring and promoting the rights of minorities strict respect for sovereignty, territorial integrity, 
political independence and non-interference in the internal affairs of countries in which minorities live, should be 
observed.
2. Res))ect for the aforementioned principles shall not prevent the fulfillment of international commitments 
of States Members of the United Nations in relation to the minorities. Member States should fulilll, in good faith, their 
international commitments assumed under ihe Charter of the United Nations and international instruments, and the 
commitments assumed under the olher treaties or agreements to which they are parties.
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CHAPTER ONE 
INTRODUCTION:
1 Several authors, including Inis Claude, in National Minorities—an International Problem (1955),· 
Patrick Thornberry, in International Law and the Minorities (1991); Stephan Ryan, in Ethnic Conflict 
and International Relations (1995); Natan Lerner, "The Evolution of Minority Rights in International 
Law," in Catherine Brolmann, Rene Lefeber and Marjoleine Zieck (eds.), Peoples and Minorities in 
International Law, (1993), pp.75-101.
2 see Thornberry, p.5 and Claude, p.2
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CHAPTER TWO
HISTORICAL BACKGROUND:
I "In 1250, St. Louis of France promised to protect the Maronites as if they were French subjects." 
This reference from Thornberry was accepted as one of the first minority provisions in history. For 
this information, see Thornberry, p.27
2Ibid., p.26
3 Article 2(3) provides that "the cities of Royal Prussia, which as a consequence of this war, have 
become the property of (Sweden), will maintain all the rights, liberties and the privilleges which they 
have enjoyed." Inthis case Poland and the Great Elector ceded these territories and maintained the 
rights of inhabitants. Ibid., p.25
4 Claude, p.6
5 Thornberry, p.29
6 Ibid., p.33
7 John A. Laponce, The Protection of Minorities (1960), p.84
8 Thornberry, p.29
9 Ibid., p. 32
10 Claude's following statement is a good example of such critiques: "The system of minority
protection based upon special treaties guaranteed by the Great Powers was condemned to failure by 
the inadequancy of its scope, the vagueness of its substantive provisions, the rudimentary nature of its 
machinery and organization and the uncertainity, ineffectiveness and suspectibility to abuse its 
sanctions.", Claude, p .l2
II Claude, p.32 
12Ib id .,p .ll
13 Thornberry, p.41 
14Ib id .,p .ll 
15Ibid.,p.39  
16Ibid.,p.39
17 Claude, p.28
18 Thornberry, p.40
71
19 Ryan, p,203
20 This approach was followed by the other peace treaties, such as Lausanne Treaty. In this Treaty, 
the concept of 'citizenship' was recognized by the Turkish Government for its particular religious 
minorities, also. Polish Treaty especially stated here, because other Peace Treaties took it as an 
example for their frameworks. For more information on Polish Treaty, see Claude, p .l7
21 Alfred Maurice Zayas, "The Internatinal Judicial Protection of Peoples and Minorities," in 
Catherine Brolmann, Rene Lefeber and Marjoleine Zieck (eds.). Peoples and Minorities in 
International Law (1993), pp.239-253
22 Thornberry, p.40
23 Zayas, p.264
24 Philip Ramağa, "The Group Concept in Minority Protection," Human Rights Quarterly, 15,no:3 
(1993), pp.575-588
25 Claude, p.35
26 Ryan, p.270
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ARRANGEMENTS AFTER WORLD WAR 1
1 Natan Lerner, "The Evolution of Minority Rights in International Law," in Catherine Brolmann, 
Rene Lefeber and Marjoleine Zieck (eds.), Peoples and Minorities in International Law (1993), 
pp.77-101
2 Claude, p.l 10
3 Thornberry, p.l 13
4 Lerner, p.83
5 Claude, p.l 13
6 Ibid., p. 115
7 Thornberry, p. 118
8 Claude, p.l 13
9 Ibid., p.l 14
10 Thornberry, p.l 18
11 Claude, p.l 15
12 Ibid., p.l 15
13 Ibid., p.l 16
14 Thornberry, p.l 16
15 Ibid., p.l 16
16 Ibid., p.l 18
17 Claude, p.l 19 
18Ibid .,p .l24
19 Ibid., p .l24
20 Thornberry, p.l 17
21 Ibid., p.l 18
22 Manfred Nowak, "The Evolution of Minority Rights in International Law -Comments," in 
Catherine Brolmann, Rene Lefeber and Marjoleine Zieck (eds.). Peoples and Minorities in 
International Law, (1993), pp. 103-119
23 Claude, p.l43
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24 Ibid., p. 145
25 Ibid., p. 145
26 Ibid., p. 147
27 Ibid., p. 147
28 Thornberry, p.l 17
29 Claude, p .l43
30 Ibid., p. 143
31 Ibid., p. 144
32 Ibid., p. 144
33 Thornberry, p.l 16
34 In addition to that, Thornberry adds that the Treaties of Peace with Hungary and Romania contain 
in adition, "prohibiting those states from discriminating between their nationals, particularly in their 
relation to their property, business or financial interests, status, political or civil rights." Ibid., p.l 19
35 Ibid., p.l 18
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THE UNITED NATIONS SYSTEM:
1 UN Charter, 1996
2 Claude, p .l45
3 Thomberry, p. 125
4 Ibid, p. 126
5 Ibid, p .l26
6 Ibid, p. 127
7 Ibid, p. 133
8 Ibid, p. 145
9 Zayas, p. 259
10 Ryan, p.209
11 Ibid ,p .207
12 Thomberry, p. 148
13 Zayas, p.262
14 Claude, p.l61
15 Thornbeny, p. 154
16 Lemer, p.88
17 The original form of the statement o f the International Permenant Court of Justice is as follows:” A  
community is a group of persons living in a given country or locality, having a race, religion, 
language and traditions in a sentiment o f solidarity, with a view to preserving their traditions, 
maintaining their form of worship, ensuring the instruction and upbringing of their children in 
accordance with the spirit and traditions o f their race and mutually assistingone another.” Zayas, 
p.256. The one that is stated in the thesis is my own translation from Gökçen Alpkaya, “Uluslararası 
İnsan Haklan Hukuku Bağlamında Azınlıklara İlişkin Bazı Gelişmeler,” İnsan Haklan Yıllığı, no: 14 
(1992), pp. 148-176
18 Ramağa, “Relativity of the Minority Concept,” Human Rights Quarterly, H, no:l (1992), pp.l05- 
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19 Ibid, p.107
20 Thomberry, p. 165
21 Ratnaga, “The Bases o f Minority Identity,” 14, no:3 (1992), pp.409-428
22 Ibid, p. 165
23 Here, by saying various commentators, I mean Thomberry, Ramağa, Alpkaya, Leraer and Ryan.
24 Lemer, p.92
25 Thomberry, p .l72
26 Lemer, p.98
27 Lemer, here gives the definition o f Tomuschat as follows:”National minorities are groups which 
have become consciouss o f their own identity to such an extend that they seek to become masters of  
their own fate, at least partially.” The author claims that the term o f national minority had a political 
element, and this may prevent majority states from making any reference to this term, p.89
28 In the Convention, in Article 1(4), there is also a statement for the special measures that shall be 
taken for the advancement o f the racial and ethnic groups in order to prevent them from the 
discrimination. This measure provision and the terminology o f the Convention as the refering to 
certain racial and ethnic ‘groups’ is another difference of it from the other similar documents.
29 Nowak, p. 103
30 Ramağa, (1993), p.578
31 Jean Bernard yi&ritjielatioris Between Peoples ’ rights and Human Rights (1986), p. 195
32 Lemer, p.89
33 Thomberry, p.246
34 Ibid., p.245
35 Ibid, p.249
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IMPORTANT DEVELOPMENTS IN THE UN SYSTEM;
1 Alexis Heraclides, The Self Determination o f  minorities in International Politics (1991), p.214
2 Tom Franck, “Postmodern Tribalism and the Right to Secession,” in Catherine Brolmaim, Rene 
Lefeber and Maijoleine Zieck (eds.). Peoples and Minorities in International Law (1993), pp.3-29
3 Patricia Small, Self Determination in the New World Order (1994), p.76
4 Jan Klabbers and Rene Lefeber, “Africa:Lost Between Self Determination and Uti Possidetis,” in 
Catherine Brolmann, Rene Lefeber and Maijoleine Zieck (eds.), Peoples and Minorities in 
International Law (1993), pp.37-77
5 Patricia Small in her book asserts that “The United States has a strong interest in promoting this 
trend in part, because it gives the United States and other democratic governments in a new state that 
will grant democratic rights to its people.”, p.61
6 Thomberty, p.217
7 Klabbers and Lefeber, p.48
8 Thornbeny, p.217
9 Catherine Brolmann and Maijoleine Zieck, “Indigenous Peoples,” in Catherine Brolmann, Rene 
Lefeber and Maijoleine Zieck (eds.). Peoples and Minorities in International Law (1993), pp. 187-221
10 Thomberry, p.334
11 lbid.,p.246
12 Ibid., p.251
13 Brolmann and Zieck, p. 197
14 Ibid., p.201
15 Here, I refer to Thombeny, p.251, and Miall, Minority Rights in Europe (1994), p.82
16 Miall, p.78
17 Thomberry, p.250
18 Ibid., p.252
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